FINAL REPORT

COMPREHENSIVE REVIEW OF THE INSTITUTIONAL,
REGULATORY, LEGISLATIVE & ASSOCIATED INSTRUMENTS

AFFECTING BUSINESSES IN NIGERIA

i
5 !

PQotcligraphs by:




COMPREHENSIVE REVIEW OF THE INSTITUTIONAL,
REGULATORY, LEGISLATIVE & ASSOCIATED
INSTRUMENTS AFFECTING BUSINESSES IN NIGERIA:

FINAL REPORT

February 2016

i
ukKaid

from the British paopis




Table of Contents

BACKGROUND 3
EXECUTIVE SUMMARY 5
SCOPE OF WORK 19
THE IMPORTANCE OF MICRO, SMALL AND MEDIUM ENTERPRISES 23
THE ODOING BUSINESS 20160 REPORT 27
STARTING A BUSINESS 28
DEALING WITH CONSTRUCTION PERMITS 33
GETTING ELECTRICITY 40
REGISTERING PROPERTY 44
GETTING CREDIT 50
PROTECTION OF MINORITY INVESTORS 53
PAYING TAXES 54
TRADING ACROSS BORDERS 58
ENFORCING CONTRACTS 61
RESOLVING INSOLVENCY 68
CONSTITUTIONAL PROVISIONS 70
LEGISLATIVE REVIEW 73
REFORM BILLS 74
RECOMMENDATIONS 79
CONCLUSION 84
APPENDIX A - REVIEWED ACTS OF THE NATIONAL ASSEMBLY 85
APPENDIX B - REFORM BILLS 136
APPENDIX C P BILLS PENDING BEFORE THE SENATE 137
APPENDIX D - BILLS PENDING BEFORE THE HOUSE OF REPRESENTATIVES 158

APPENDIX E - LIST OF THE REVIEWED LEGISLATION WITH THEIR PRIORITY RATING 170



Background

The World Bank estimates that 90% of jobs in developing economies are provided by the

private sector.” Where government policies support a dynamic business environment - with
firms making investments, creating jobs and increasing productivity B there is a greater
opportunity for inclusive growth. Experience from advanced and rapidly advancing economies

suggests that policy makers seeking to strengthen the private sector need to pay attention not

only to macroeconomic factors but also to the quality of laws, regulations and institutional

arrangements that shape daily economic life.

This assignment was triggered by the desire and necessity to improve the ease of doing
business in Nigeria. The underlying objective is to provide a framework for the review and
improvements of legislation and policy affecting businesses in Nigeria. In turn, it is hoped that
this will create a better business enabling environment, leading to increased and sustained
private sector development and investment in the country.

The assignment is made up of the following elements:

1. A diagnostic review of current and proposed laws relevant to the business environment
in Nigeria and the key institutions involved, including but not limited to procurement
laws, competition laws, company laws, investment laws, finance and contract laws.

2. ldentification of significant legislative gaps or deficiencies in the existing framework.

3. Recommendations on priority legislative areas to be addressed by the Roundtable and
the National Assembly, in consultation with the private sector.

The following were appointed by Adam Smith International as Consultants (Advisers) for the
assignment:

Prof. Paul Idornigie, SAN B Team Leader
Leonard Ugbajah

Eberechi May Okoh

Isaiah Bozimo

W NP

1 World Bank. 2012. World Development Report 2013: Jobs . Washington, DC: World Bank. DOI: 10.1596/978-0-8213-9575-2.
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This Final Report comprises the following sections:

Executive Summary

Scope of Work

The Importance of Micro, Small and Medium Enterprises
The Doing Business 2016 Report

Constitutional Provisions

Legislative Review

Recommendations

Conclusions

Apendices
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Appendix A - Review of Acts of the National Assembly

Appendix B - Reform Bills

Appendix C - Review of Pending Senate Bills as at 07:01:2016
Appendix D - Review of House of Representatives Bills as at 07:01:2016
Appendix E - Full List of the reviewed Acts/Bills with their priority Rating.
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The methodology adopted in this review is essentially doctrinal B review of legislative
enactments/bills as well as Doing Business Report 2016. In selecting the laws/bills reviewed for
this assignment, we were guided by the indicators used by the World Bank for determining

Distance to Frontier (DTF) and Ease of Doing Business 2016, the impact of other laws on these
indicators and laws impacting on private sector participation in infrastructure delivery. We also
took into account the 2013 SMEDAN/NBS collaborative survey of MSMEs in Nigeria, Scope of
Work and Objectives of the assignment.

We have reviewed Laws/Bills, identified the significant legislative gaps, deficiencies therein and
made recommendations.




Executive Summary

This is the Final Report of the Team of Consultants appointed by the ENABLE-DFID and
GEMS3 programmes, following the comprehensive review of the institutional, regulatory,
legislative and associated instruments affecting businesses in Nigeria. The views expressed in
this report are those of the Consultants engaged to conduct this Assignment and will be
considered as submissions to the President of the Senate of the Federal Republic of Nigeria.

The report identifies the significance of Micro, Small and Medium Enterprises (MSMES) to
NigeriaOs economy and the need to amend, repeal or create legislation that would significantly
improve the business environment in Nigeria. Utilising the Doing Business Report 2016 and a
collaborative survey conducted by the Small and Medium Enterprises Development Agency of
Nigeria (SMEDAN) and the National Bureau of Statistics (NBS) in 2013, the Consultants have set
out a menu of proposals to address the legal and regulatory problems facing micro, small and
medium sized businesses in Nigeria. It outlines necessary reforms for how government
operates to support these businesses and to increase growth and prosperity. There is a single
objective behind all the proposals: to create an environment where hardworking firms, and not
just a select few individuals, can flourish.

The Importance of MSMEs

MSMEs are the engine of job creation in Nigeria. With so much emphasis on Government as
panacea to our economic and other difficulties, small businesses are often underestimated
because, they are in fact, small. The truth is there is nothing small about the impact they have
on the Nigerian economy. According to the 2013 SMEDAN and NBS collaborative survey,
there are over 37 million MSMEs in Nigeria that contribute almost 50% of Gross Domestic
Product in nominal terms and account for 84.02% of all Nigerian jobs. )

With the decline in oil prices triggering an economic downturn in Nigeria, these are
challenging times for small businesses. Many excellent, profitable firms are unable to get the
finance they need to continue and to prosper. Now, more than ever, Nigeria needs its small
businesses to succeed. This starts with government providing the right environment for small
businesses today, and positioning itself for the global economy of the future.

2 Small and Medium Enterprises Development Agency of Nigeria and National Bureau of Statistics Collaborative Survey: Selected Findings (2013).
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An active government approach must go beyond economy wide policies to improve the
conditions for growth, as important as they are. Government must offer clear direction to
businesses in individual sectors and across the economy. It must shift from being passive and
reactive, to proactive and strategic ® and must be wholly supportive of small firms. The

Legislature has a critical role to play in this regard. It can exercise its powers to make, amend
or repeal the necessary laws that would facilitate the development of small and medium
enterprises. It can also use its oversight powers to monitor compliance to extant laws and
attitudinal change on the part of government agencies.

Approach of the Consultants

To assist the Government in implementing the suggested reforms, we have rated the Acts/Bills
into OHighO, OMediumO and OLowO categories. A summary of the legislative ratings is shown at
the end of this Executive Summary.

Our ratings of the legislation have, in the main, been informed by the 2013 SMEDAN/NBS

collaborative survey of MSMEs in Nigeria, Doing Business Report 2016 and the impact of such
laws on businesses. Respondents to the survey identified the main challenges and constraints
confronting the operations of MSMEs in Nigeria as lack of access to finance, weak
infrastructure, inconsistent government policies, lack of support (business development
services), lack of work space, and multiple taxation. From experience, the Consultants are also
aware that challenges faced by MSMEs include the increasing costs of doing business (e.g.
energy), acquiring, retaining and boosting competitivene ss and innovation, accessing
international markets, economic volatility and compliance issues.

In terms of private sector participation in infrastructure delivery, the Consultants identified the
legislative gaps/deficiencies in existing laws and proposed bills and made recommendations.

These factors determined the rating of existing and proposed legislation in two ways. The
initial inquiry was to ascertain whether, if at all, the Law or Bill fell into any of the categories
identified above as being problematic for MSMEs. The second stage was to determine
deficiencies in the legislation that have an adverse impact on either setting up, running, or
closing down an MSME. For instance, where the Law or Bill is found to discourage investment
on account of onerous tax provisions, or impedes MSMEs by ambiguous or conflicting
requirements, it will be designated a OHighO rating.




Conversely, where legislation falls into any of the identified categories but does not impede the
setting up, running, or closing down an MSME, it will be designated a OLowO rating.

The Consultants have endeavoured to be objective but recognise that there is some degree of
subjectivity in this approach, especially in relation to legal analysis. Law, unlike science, is not
exact. Unless where field research is carried out to test certain hypothesis, law is not exact.
The methodology adopted is therefore, doctrinal. This approach has been occasioned, to a
large extent, by the limited time prescribed for this Assignment.

Key Findings & Recommendations

This Final Report contains a broad range of legislative and policy interventions as progress is
required on a broad range of fronts. They are not an exhaustive list, but each would make a
contribution to improving the Business Environment for MSMEs.

With the reform of key sectors of the economy, there is a critical need to facilitate an enabling
environment for private sector participation. There are Bills pending before the National
Assembly that are of priority importance to doing business and overall private sector
development in Nigeria, especially in infrastructure delivery.

1. Passage of the Reform Bills

Findings:

With the reform of key sectors of the economy, there is a critical need to facilitate an enabling
environment for private sector participation. There are Bills pending before the National
Assembly that are of priority importance to doing business and overall private sector
development in Nigeria, especially in infrastructure delivery.

Recommendation:

If no other recommendation in this Report is implemented, the enactment of the following Bills
would be a major achievement of the 8th National Assembly:

Federal Competition and Consumer Protection Bill, 2015.
Federal Roads Authority Bill, 2015.

National Inland Waterways Authority Bill, 2015.

National Roads Funds Bill, 2015.

National Transport Commission Bill, 2015.

Nigerian Ports & Harbours Authority Bill, 2015.

--
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7. Nigerian Postal Commission Bill, 2015.
8. Nigerian Railway Authority Bill, 2015.

In addition to the Reform Bills, review and re-enactment of the following Acts schould be given
priority:

Companies and Allied Matters Act (CAMA)
Investment and Securities Act (ISA)

2. Access to Finance & Property
Findings (Access to Finance):

Access to finance and land are major challenges to MSMEs. Data from the SMEDAN and NBS
Collaborative survey revealed that of a total of 80,312 Small and Medium Enterprises, only
13,031 (representing 17%) listed their source of capital as a loan). As is concerned Micro
Enteprises, only 3% of the surveyed Enterprises listed their source of capital as a loan. Early-
state start-ups often do not have the collateral or assets requested by banks before they will
administer a loan, making it difficult to obtain the said loan.

Recommendation:

The underlisted Bills also merit priority attention as their passage would ensure that businesses,
especially MSMEs, have access to different avenues of finances at reasonable interest rates:

Independent Warehouse Regulatory Agency Bill
Secured Transactions in Movable Assets Bill
National Development Bank of Nigeria Bill

The Independent Warehouse Regulatory holds the potential of solving the challenge to

collateral by allowing businesses to securitise their commercial warehouse receipts. Likewise,
the Secured Transactions in Movable Assets Bill proposes to establish a National Collateral
Agency. This Bill will give creditors an effective way to discover whether the potential borrower

has already granted a security interest in the collateral and, if so, what priority those rights
have.

If properly implemented, (with all the identified deficiencies addressed), these Bills could
improve access to finance for MSMEs.




The National Development Bank of Nigeria Bill, which seeks to consolidate the operations of
development finance institutions (Bank of Industry, Bank of Commerce and Industry and
National Economic Reconstruction Fund) is equally important to the Business Environment in
Nigeria.

Findings (Access to Property):

The Majority of MSMEs surveyed in the SMEDAN/NBS Collaborative study also identified lack
of workspace as a significant problem. The requirement to obtain GovernorOs consent to
transfer property remains the largest bottleneck in Niigeria.

Recommendation:

Eliminating the requirement for GovernorOs consent would significntly speed up the total time
required to register property accross the country. Alternatively, delegating the power to grant
consent would significantly decrease the waiting time.

We have also recommended the Oliberisation® of land holding and allocation as well as the
review of planning laws, environmental laws, among others.

3. Improving Commercial Dispute Resolution

Findings:

On average, it takes 509 days to enforce a contract in Nigeria. High Courts do not have
minimum thresholds and litigants commonly choose to file in the High Court small claims that
fall within the competence of the MagistratesO Courts. This results in an inconsistent judicial
map, with civil and commercial litigation being obsolete in certain MagistratesO Court.

The Constitution vests in the Chief Judge of eact State, the power to regulate practice and
procedure in their respective High Courts. Reform in this sector must, therefore, be State
driven. However, because the National Assembly legislates for the Federal Capital Territory, a
benchmark could be set for the respective States to follow.

Recommendation:

The draft Federal Arbitration and Conciliation Bill, 2007 should be updated to repeal and re-




enact the Arbitration and Conciliation Act, while other States should emulate Lagos State and
pass the Arbitration and Conciliation Bill, 2007 into Law.

Some States already have Multi-Door Courthouses. This should be replicated in all States to
proliferate the availability of Alternative Dispute Resolution (ADR) resources.

The Federal Capital Territory and other States should emulate Lagos State by introducing
specialised Commercial Courts, with judges assigned solely for hearing commercial matters.

4. Simplifying the Payment of Taxes
Findings:

Under the current system, businesses pay similar taxes on the same or substantially similar tax
base. For instance, Companies Income Tax, Information Technology Tax (NITDA Levy),
Education Tax and Nigerian Content Development Levy are all based on income or profits.
Multiple taxation increases the number of payments businesses must make, the frequency of
the said payments and the compliance time.

Recommendation:

The legislature should consider enacting legislation to streamline tax payments by introducing
one tax for each tax base (e.g. a single tax based on income or profits).

5. Establishment of a Federal Legislative Clearinghouse

Findings:

A number of legislative instruments from the National Assembly lack cohesion and consistency.
This has resulted in a lack of clearly defined mandates for government agencies. For instance:

¥ The relationship between the Bureau of Public Procurement (BPP) established under the
Public Procurement Act 2007 and the Infrastructure Concession Regulatory Commission
(ICRC) established ICRC Act 2005 is unclear. Essentially the mandate of the BPP is an
overview of procurement of works, goods and services. There is also uncertainty as to
whether Public Private Partnership (PPP) transactions, including concession agreements,
are governed by the Public Procurement Act or the ICRC Act. Similarly, some of the
public enterprises listed for either privatization or commercialization in the Public
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Enterprises (Privatization and Commercialization) Act, 2004 are also listed in the ICRC
Act for PPP transactions, including concessions. Thus it is unclear whether it is the
Bureau of Public Enterprises (BPE) established under the Public Enterprises (Privatization
and Commercialization) Act or the ICRC that handles PPP transactions.

¥ There is a conflict between the powers conferred on the Nigerian Ports Authority by
virtue of the provisions in sections 7, 8 and 30 of the Nigerian Ports Authority Act 2004
and sections 8, 9 and 11 of the Nigerian Inland Waterways Authority Act, 2004.

¥ The relationship between the Consumer Protection Act (and the Council established
under it) and other laws with consumer protection provisions is not defined. Such other
laws include the Nigerian Communications Commission Act, 2003; the Electric Power
Sector Reform Act, 2005; the Standards Organisation of Nigeria Act; Nigerian Civil
Aviation Authority Act, etc.

¥ The Supreme Court has declared that the National Tourism Development Corporation
Act violates the Constitutional powers of the States in some respects. Unfortunately, the
proposed Bill to amend this Act seems not to have taken the Supreme Court judgement
into account.

¥ The jurisdiction of the Tax Appeal Tribunal (TAT) established under the Federal Inland
Revenue Service Act, 2007 has been declared unconstitutional as it conflicts with section
251 of the 1999 Constitution (as amended) dealing with the jurisdiction of the Federal
High Court. The importance of the TAT in revenue generation and disputes arising
therefrom cannot be over-emphasised.

The problem emanates from replicative Bills before the Senate and House of Representatives.
A good example of this is the Federal Competition Bill and the Federal Competition and
Consumer Bill. Likewise, there is the Commercial Agriculture Credit Scheme Bill, 2015 and the
Agricultural Credit Guarantee Scheme Fund Act (Amendment) Bill, 2015. There is currently no
mechanism in place to harmonise these Bills. It is inefficient to wait till public hearing before
the fact that similar or conflicting Bills are pending in the National Assembly is known.

Recommendation:

We recommend the establishment of a Federal Legislative Clearing house to scrutinise and
review Bills before presentation to the respective Chambers for first reading. The Clearing
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house could be established within the National Assembly Legal Services Directorate, or within
the National Institute of Legislative Studies. Consequential amendments to the Senate and
House Standing Rules will be required to establish the Clearing house and set out the review
procedure.

One principle we believe should guide the National Assembly in considering the Bills before it
is the need to avoid the setting up of multiple agencies with overlapping or conflicting
mandates. Consequently, there is need to follow a cost-benefit approach in deciding when and
where a new agency is required.

6. Establishment of a National Legislative Forum
Findings:

Generally, Nigerian Federal Laws are fairly consistent with international best practices. However,
we need to improve on our regulatory framework, procedures and practices at Federal and
State levels.

Indeed, in 2016, Nigeria is ranked 169 out of 189 economies in the World Bank Doing Business
(DB) Report. The Consultants reviewed the Report extensively and identified the deficiencies in
the Nigerian system that led to the low ranking and made specific recommendations. Be that
as it may, NigeriaOs DB 2016 ranking is based on regulatory processes, procedures and practices
at State level, in this case, Lagos and Kano States. Collaboration between the Federal and
State Governments is imperative to improve the Business Environment in Nigeria and also
NigeriaOs ranking in DB Report.

Recommendation:

The National Assembly should facilitate dialogue between the Federal and State Governments,
and between the State Governments inter se, with a view to modernising and harmonising
laws, regulations and practices affecting the Business Environment. This dialogue could be
implemented through the establishment of a National Legislative Forum (modelled upon the
Nigerian Governors Forum). The Forum will set out minimum standards in the law making
process and in the oversight functions to ensure that the relevant government agencies at the
Federal and State levels improve on their practices and procedures.

The specific recommendations made by the Consultants in respect of DB Report can be
discussed at such Forum.

--




Summary of Legislation by Priority Ranking

Arbitration and Conciliation Act, Cap A18, LFN 2004
Coastal and Inland Shipping (Cabotage) Act

Companies & Allied Matters Act (CAMA), Cap C20,
LEM 2004,

Companies Income Tax Act, Cap. C21, Revised
Edition, LFN, 2004

Copyright Act, Cap. C. 28, LFN, 2004
Federal Highways Act, Cap. F13, LFN 2004,

Federal Inland Revenua Sarvice Act, 2007, Cap F34.
LFN, 2004

Fiscal Responsibility Act, Cap. F4, LFN, 2004

Infrastructure Concession Regulatory Commission
(Establishment, etc.) Act 2005

Investment and Securities Act, 2007
Mortgage Institutions Act, Cap. M19, LFN, 2004
Natonal Housing Fund Act, Cap. N43, LFN, 2004

Mational Information Technology Development

Agency Act, Cap. N154, Revised Edition, LFN, 2004
Migerian Civil Aviation Act, Cap, N94, LFN 2004

Nigerian Inland Waterways Authority Act, Cap. N47,
LFN 2004

Migerian Investment Fromotion Commission Act,
Cap N117, LFN, 2004

Migerian Minerals and Mining Act, Cap. N142, LFN
2004

Eigerlan Matisnal Petrslsum Coerparatien Ast, Top
N123, LFN, 2004

Nigerian Ports Authority Act, Cap. N124, LFN 2004
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NAME OF ACT
Nigerian Postal Service Act, Cap. N127, LFN 2004

Nigerian Railway Corporation Act, Cap. N129, LFN,
2004,

Patents and Designs Act, Cap. P2 Revised Edition,
LFN 2004.

Patroleum Act, Cap. P10, Revised Edition, LFN,
2004

Petraleum Profits Tax Act, Cap. P13, Revised
Edition, LFM, 2004

Public Enterprises (Privatization and
Commercialization) Act, Cap. P38, LFN, 2004

Public Procurement Act, Cap, P44, LFN, 2004

Taxes and Levies (Approved List for Collection) Act,
Cap. T2, Revised Edition, LFM, 2004

Trade Marks Act Cap. T. 13 LFN 2004

Animal Diseases (Control) Act, Cap. A17 Revised
Edition, LFN, 2004

Deep Offshore and Inland Basin Production Sharing
Contracts Act. Cap. D3, Revised Edition. LFN,. 2004

Federal Housing Authority Act, Cap. F14, LFN 2004

Price Control Act, Cap. P28, Revised Edition, LFM,
2004

Standards Organisation of Nigeria Act, 2015

Consumer Protection Council Act; Cap. C25 Revised
Edition, LFN 2004.

Customs and Excise Management Act, Cap. C45,
Revised Edition, LFN, 2004

Environmental Impact Assessment Act, Cap. E12,
Revised Edition, LFN, 2004

Food and Drugs Act, Cap. N32, Revised Edition,
LFM, 2004
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Foreign Exchange {(Monitoring and Miscellaneous
Provisions) Act, Cap. F34, Revised Edition, LFN,
2004

Immigration Act, 2015.
Labour Act, Cap. L1, Revised Edition, LFM, 2004

National Agency for Food and Drug Administration
and Contral Act, Cap. N1, Revised Edition, LFN
2004,

MHational Envirenmental Standards and Regulations
Enforcement Agency Act, Cap. N164, Revised
Edition, LFN 2004.

National Office for Technalogy Acquisition and
Promotion Act, Cap. Mé&2, Revised Edition, LFM,
2004

Migeria Export Processing Zones Act, Cap. M107,
Revised Edition, LFN 2004

Nigeria Expert Promotion Council Act, Cap. N108,
Revised Edition, LFN 2004,

MNigerian il and Gas Industry Content
Development Act, 2010

Nigerian Urban and Regional Planning Act, Cap.
N138, Revised Edition, LFN, 2004

Pension Reform Act, 2014

Petroleum (Special) Trust Fund Act, Cap. P14,
Revised Edition, LFN, 2004

Petroleum Egqualisation Fund (Management Board,
etc.) Act, Cap, P11, Revised Edition, LFN, 2004

Petroleum Products Pricing Regulatory Agency
(Establishment, etc.) Act, Cap. P43, Revised Edition,
LFN, 2004

Patroleum Technalogy Development Fund Act,
Cap. P15, Revised Edition, LFN, 2004
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NAME OF ACT

Fublic Enterprises Regulatory Commission Act, Cap,
P39, Revised Edition, LFN, 2004

Small and Medium Scale Enterprises Development
Agency of Migeria Act; Cap. 519 Revised Edition,
LFN 2004,

NAME OF BILL

Federal Competition and Consumaer Protection
Cunmmiasion Bill 2015

Federal Roads Authority Bill, 2015

Mational Inland Waterways Authority Bill 2015

Mational Roads Fund Bill 2015
National Transport Commission Bill 2015
MNigeria Postal Commission Bill 2015

Migerian Ports and Harbours Authority Bill 2015

Migerian Railway Authority Bill 2015

A Bill for the Bio-fuels Energy Policy Act
Commercial Agriculture Credit Scheme Bill, 2015,
Commodities Exchange Bill, 2015.

Counterfeit and Fake Drugs and Unwhalesome
Processed Foods (Miscellaneous Provisions)
(Amendment) Bill, 2015.

Franchise Bill, 2015,

International Trade Commission of Nigeria Bill, 2015.
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Micro Finance Bill, 2015.

National Development Bank of Nigeria
(establishment, etc.) Bill 2015.

Mational Payment Systemn Bill, 2015.
Mational Security Tax Fund Bill

Migeria Agricultural Quarantine Service
(Establishment) Bill, 2015.

Migerian Independent Warehouse Regulatory
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(Amendment) Bill, 2015.
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Central Bank of Migeria Act (Amendment) Bill 2015.
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Migeria Bill, 2015
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Agricultural Produce Hoarding (Prehibition) Eill, 2015
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Mational Agricultural Land Development Authority
Act (Amendment) Bill 2015.
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Scope of Work

Purpose

The purpose of this assignment is to provide recommendations to the Senate President, based
on the review of existing and proposed legislation, to remove barriers and make it easier to do
business in Nigeria. It is expected that an improved business enabling environment will lead to
increased and sustained private sector development and investment in the country.

The assignment has the following components:

1. Review the laws of the Federal Republic of Nigeria which relate to the business enabling
environment to determine:

¥ Whether they are consistent with international good practice.

¥ The extent to which they provide a conducive environment for the creation and
operation of private sector enterprises, especially MSMEs.

¥ Specific aspects in which they act as barriers or impediments to MSME
development.

¥ The degree of transparency in their operation and whether they prevent arbitrary or
perverse enforcement by public agencies.

2. Review current proposed legislation in the National Assembly that may impact on the
Nigerian Business Environment.

3. Note specific deficiencies in the legislative framework for business.

4. Prepare draft recommendations for consideration by the Roundtable on priority areas to
be addressed in the national legislative agenda, covering:
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¥ Existing Acts which should be repealed or significantly amended.
¥  Existing Bills which should take priority at the National Assembly.

¥ New legislation which should be brought to the National Assembly by the Federal
Government.

5. Prepare and submit on conclusion, a report of findings and proposals on each law or bill
reviewed.

6. Any other activity deemed necessary to fulfil the objectives of the assignment, including
being available to perform edits until the work meets with the clientOs and the end userOs
satisfaction.

Objectives

Since the inception of World BanksOs Doing Businesseport series in 2005, Nigeria has not fared well
when compared to other countries for ease of doing business. For instance, in 2008, out of 183
countries, Nigeria ranked 114. In 2009, 2010, 2011, 2012, 2013, and 2014, Nigeria ranked 118, 125, 133,
133, 131, and 170 respectively. ’

Nigeria is ranked 169th out of 189 Countries in the Doing Business 2016 Report published by the World
Bank Group on October 27, 2015. The Report gauges the relative ease or difficulty of opening and
running a small to medium-size business when complying with relevant regulations. It, therefore, offe rs a
useful and candid assessment of economiesO relativestandings in the world as it concerns bureaucratic
barriers to business.

In arriving at an assessment, eleven (11) areas irthe lifecycle of a business are tracked and measured as
indicators: starting a business, dealing with construction permits, getting electricity, registering p roperty,
getting credit, protecting minority investors, payi ng taxes, trading across borders, enforcing contracts,
resolving insolvency and labour market regulation. The labour market regulation indicators are not
included in this yearOs aggregate ease of doing busness ranking.

3 See Doing Business 2008, 2009, 2010, 2011, 2012, 2013, 2014 and 2015: The International Bank for Reconstruction and Development/The World Bank,
Washington DC.
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According to the Doing Business 2016 Report, the me thodology adopted in the ranking has limitations.
Other areas important to business B such as an ecommyQOs proximity to large markets, the quality of its
infrastructure services (other than related to trading across borders and getting electricity), the se curity of
property from theft and looting, the transparency o f government procurement, macroeconomic
conditions or the underlying strength of institutio ns B are not directly studied by Doing Business.

The indicators refer to a specific type of business, generally a local limited liability company opera ting in

the largest business city. In Nigeria, Lagos State and Kano State have been identified as the largest
business cities. The consequence of this is that the Report on Nigeria is based on the laws, practices,
processes, regulations and procedures in Lagos and Kano States. Most of these practices, processes,
regulations and procedures are based on state laws such as urban planning laws, land registry laws,
environmental laws, state taxes,” and local government taxes. Conversely, there are very few Federal
Laws like the Land Use Act, Companies and Allied Matters Act, Value Added Tax, and Stamp Duties Act.

Apart from the Land Use Act that provides for Gover norGs consent, the procedures for obtaining the sad
consent varies from state to state. Comparator eco nomies and economies with good business practices
are also used to compare business practices. In the case of Nigeria, United Kingdom, South Africa,

Kenya and India are used in the analysis as well aRegional Average. lItis interesting to note thatb etween
Lagos and Kano, there are different rankings in the 11 indicators.

DB 2015 _ 4356 NigeriaOs DTF measure in Doing Business 2016 is
- ) 44.69, up from 43.56 in Doing Business 2015 . This
represents a small improvement by 1.13 percentage
40 42 44 44 43 50 However, compared with the measure of 48.33 in

Doing Business 2014 , the 2016 measure represents a

® Overall Distance to Frontier decline of 3.64 percentage points.

Source: Werld Bank

4 The following countries also have two cities: Bangladesh - Dhaka and Chittagong; Brazil ® Sao Paulo and Rio de Janeiro; China B Shanghai and Beijing; India B
Mumbai and Delhi; Indonesia B Jakarta and Surabaya; Japan B Tokyo and Osaka; Mexico B Mexico City and Monterrey; Pakistan B Karachi and Lahore; Russian
Federation B Moscow and St. Petersburg; and United States © New York and Los Angeles.

5 In Lagos State, this is a summary of taxes or mandatory contributions: Corporate Income Tax, Social Security Contributions, Tertiary Education Trust Fund
Contribution, Training Tax, Employee Compensation Contribution, Capital Gains Tax, Tax on money market interest, Land Use Charge, Stamp Duty on Cheques,
State Business Levy, Entertainment Tax, Infrastructure Development Tax, Value Added Tax, Fuel Tax, Employee Labour Tax, National Housing Fund, Advertising
Tax and Stamp Duty on Contracts. Kano State has similar taxes.
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NigeriaOs ease of doing business rank of 169 is basd on its distance to frontier (DTF) score, assessel to
be 44.69. According to the World Bank Group, the d istance to frontier score illustrates the distance of an
economy to the Ofrontier®, which represents the beg performance observed on each Doing Business
topic across all economies and years included since 2005. An economy's distance to frontier is indica ted
on a scale from 0 to 100, where O represents the lowest performance and 100 the frontier. For example ,
a score of 75 in 2012 means an economy was 25 percentage points away from the frontier constructed

from the best performances across all economies and across time. A score of 80 in 2013 would indicate
the economy is improving.

The Consultants submitted an Interim Report.  In this Final Report, we build on the

recommendations made in the Interim Report.

Given that the World Bank Report on Doing Business provided the impetus for our work, we
start with a short summary of NigeriaOs performance. The ODoing BusinessO report is a survey
conducted by the World Bank. It measures the burden imposed by regulation across 189
different countries. It looks at ten sub-indicators which represent administrative processes that a
typical business will face over its life cycle. Nigeria has performed poorly in this regard. It
ranked a disappointing 169 out of 189 Countries in the Doing Business 2016 Report published

by the World Bank Group on October 27, 2015

We analyse each of the indicators separately, in each case highlighting the deficiencies in the
system and making recommendations for reform in accordance with international best practice.

This Final Report Reviews 54 Acts of the National Assembly, 50 Bills pending in the National
Assembly as at January 7, 2016.
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The importance of Micro, Small & Medium Enterprises

Micro, Small and Medium sized Enterprises (MSMESs) are at the heart of our communities and
form the backbone of the Nigerian economy. Together, they make up approximately 96% of all
businesses in Nigeria. They employ 57.74 million individuals, representing 84.02% of the
Nigerian workforce, and contribute almost 50% to NigeriaOs Nominal Gross Domestic Product
(GDP). Now, more than ever, with the downturn in the International Oil market, there is a need
for MSMEs to succeed.

These are, however, challenging times for MSMEs. Nigeria is ranked 169th out of 189 Countries
in the Doing Business 2016 Report published by the World Bank Group on October 27, 2015.
The Report gauges the relative ease or difficulty of opening and running a small to medium-size
business when complying with relevant regulations.

The National Assembly considers NigeriaOs ranking to be unsatisfactory. It is in this context, that
the Office of the President of the Senate has initiated the Senate PresidentOs Roundtables and
Nigerian Business Competitiveness Project. The aim of this initiative is to improve the
regulatory environment for doing business in the country by engaging with the private sector
and the business community to craft a legislative agenda for economic reform that will improve
private sector growth in the country.

To this end the Senate PresidentOs vision is to create a platform that bridges the gap between
the legislature, the executive and the business community. These roundtables will provide an
opportunity to private sector to work closely with government in developing the right legal
tools and instruments to accelerate business and investment across the various segments of the
economy and give confidence back to the business community.

It is in view of the above, that the Office of the Senate President (through its Coordinating
Office) under the Office of the Senior Special Assistant to the Senate President on Legislative
Matters & Strategy is partnering with the Department for International Development (DFID),
through its programs Enhancing Nigeria Advocacy for a Better Business Environment
(ENABLE?2) and Growth & Employment in States (GEMS3) to undertake a detailed review of
existing Nigerian Federal Legislation which affects, either positively or negatively, the activities
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What are MSMEs?
Micro Enterprises:

Enterprises whose total assets (excluding land and buildings) are less than Five Million
Naira, with a workforce not exceeding ten employees.

Small Enterprises:

Enterprises whose total assets (excluding land and building) are above Five Million
Naira but not exceeding Fifty Million Naira, with a total workforce of above ten, but
not exceeding forty-nine employees.

MediumEnterprises:

Enterprises with total assets (excluding land and building) are above Fifty Million
Naira, but not exceeding Five Hundred Million Naira, with a total workforce of
between 50 and 199 employees.

Source: Small & Medium Enterprises Development Agency of Nigeria (SMEDAN) and National Bureau of Statistics
Collaborative Survey: Selected Findings.




The ODoing Business 20160 Report

The ODoing BusinessO Report is a survey conducted by the World Bank. It measures the burden
imposed by regulation across 189 different countries. It looks at ten sub-indicators which
represent regulatory processes that a typical business will face over its life cycle. Nigeria has
performed poorly in this regard. In the In 2009, 2010, 2011, 2012, 2013, and 2014 reports,
Nigeria ranked 118, 125, 133, 133, 131, and 170 respectively. The figure below summarises
NigeriaOs Distance to Frontier (DTF) scores as it concerns the respective indicators. An
economy's distance to frontier is indicated on a scale from 0 to 100, where 0 represents the
lowest performance and 100 the frontier. For example, a score of 68.33 in the Oprotecting
minority investorsO indicator means Nigeria 31.67 percentage points away from the frontier
constructed from the best performances across all economies and across time. Conversely, a
score of 18.05 indicates that NigeriaOs performance in the Otrading across bordersO indicator is
extremely poor and in need of urgent reform.

Starting a business (Rank 139)

Dealing with construction permits (Rank 175)

Getting electricity (Rank 182)

Registering property (Rank 181) 31.43

Getting credit (Rank 5%)
Protecting minarity investors (Rank 20)

Paying taxes (Rank 181)

Trading across barders (Rank 182) 18.05

Enforcing contracts (Rank 143)

Resalving insolvency (Rank 143)
4]

100
Distance to frantier (OTF) score
PRIORITY RATING FOR REFORM (based on DFT score)
. High pricrity Medium pricrity Low priority
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Starting a Business

Data from the ODoing
Business 20160 Report
suggests that the generic

Migeria DB 2016
Migeria DB 2015
United Kingdom DB
2016
Best performer globally
DB2016

indicator

requirements to set up a

business represent an

impediment to starting a
Starting a Business [rank) i35 131 17 Mew Zealand (1] business. The main
Distance to Frontier [OTF Score) 7.1 76.B5 9457  MNew Zealand (99.96) bottlenecks are the time
Procedures (number) B7 87 4 New Zealand (100} and cost requirements. On
Time (days) IE 0 45 New Zealana [0.50) average, it takes 30.8 days

; , to start a business in

Cost (% of income per capita) LT 339 nd Slevenia (0,00

Nigeria, and costs 31.7%

of income per capita. When compared with the best global performers, the data shows that it
takes half a day to start a business in New Zealand, and costs 0.00% of income per capita in
Slovenia.

Deficiencies in the System

The Companies and Allied Matters Act 1990 (CAMA) and the Companies Regulations 2012
govern business start-up in Nigeria. Despite the unified legal framework, there are profound
differences across the States (including the Federal Capital Territory). For instance, in the F.C.T.
it takes 6 procedures, 18 days and 46.3% of income per capita to open a business. By contrast,
in Ondo, it takes 12 procedures, 40 days and 57.0% of income per capita. °

The ODoing Business in Nigeria 20140 report found that in almost every State, more than half of
the total time is spent on name reservation and company registration with the Corporate Affairs
Commission (CAC). To register the company, entrepreneurs can download standard
incorporation forms from the CACOs website, but they must submit the filled-out forms and
make the necessary payments in person. Although entrepreneurs can apply for business
incorporation at the CAC Offices in their state of residence, applications are processed at the

6 World Bank. 2014. Doing Business in Nigeria 2014. Understanding Regulations for Small and Medium-Size Enterprises. Subnational series. World Bank Group.




headquarters in Abuja, FCT, where the certificate of incorporation is issued by the Registrar
General.

The ODoing Business in Nigeria 20140 report also found that there are significant cost variations
across States. It is least expensive to start a business in Edo and Kebbi - around 45% of income
per capita - while Oyo stands out as the costliest, at more than 70% of income per capita. The
largest cost component is the professional fee charged by lawyers, which amounts to almost
half of total cost in all states. Further still, cost variations among States are driven by the
differences in fees charged by State authorities for the registration of business premises. These
fees are governed by State Law and are charged in addition to registration fees, which are
regulated by Federal Law. Some States charge a fixed fee, while others impose a fee that
depends upon the business activity, size of the premises, location and number of employees.

Recommendations for Reform

Corporate Affairs Commission

Implement a fully electronic system The CAC online name checking and reservation

for name reservation and business  system is not operating optimally and has not

registration. eliminated the requirement of physical presence at
the Commission. Around the world, e-government
initiatives range from data centres and shared
networks to government-wide information
infrastructure and unified service centres for the
public. When Mauritius introduced a computerized
system for all types of business registrations in
2006, total registration time fell by 80%.  In
Liberia, company name reservation and business
incorporation can be completed online in only 1.5
days and entrepreneurs can also track their
application status online.’ To encourage use, some
economies set lower fees for online registration. In
Belgium, online registration costs EUR140 and
paper registration EUR2,004. In Estonia,
documents filed electronically no longer need to
be notarized.

7 World Bank. 2014. Doing Business in Nigeria 2014. Understanding Regulations for Small and Medium-Size Enterprises. World Bank Group.
8 Ibid




Companies and Allied Matters Act (CAMA)

Remove outdated or duplicate
requirements, such as the need for a
Company Seal or a Statutory
Declaration of Compliance.

Remove minimum share capital
requirement.

Remove minimum of two directors &
shareholders for private companies.

(continued on next page)

Section 74 of CAMA requires every company to
have a company seal. As business activities
become fluid with technology entering the digital
age, corporate seals have become increasingly
unnecessary and are easy to forge. According to
the Doing Business database, obtaining a
company seal adds 4.2% to the cost of starting a
business in Nigeria. Likewise, the database shows
that about 60% of economies measured by Doing
Business do not require a seal. Since 2007,
numerous economies, including Ghana and
Tanzania, have eliminated or made optional the
requirement for companies to have seals. CAMA
also requires the signing of a declaration of
compliance before a Commissioner for Oaths to
certify that the documents being submitted meet
the requirements of the Act. However, the filing
and acceptance of the registration documents is
ample evidence that the provisions of the Act have
been complied with.

Out of the 189 countries studied by the World

Bank in Doing Business 2016, 103 countries no
longer have provision on minimum share capital to
incorporate a company. Indeed, Nigeria is ranked
139 out of 189 economies. International best
practice requires that we eliminate or reduce
minimum share capital. This issue of minimum
share capital should be revisited by reviewing the
provisions of the Companies & Allied Matters Act
(CAMA)

One director and one shareholder should be
adequate for private companies, as this affects
MSMEs.




Business Premises Permits

Simplify the process for obtaining a According to the ODoing Business in Nigeria 2014

business residence permit from the report, obtaining a business premises permit can

State authorities. take up to 4 steps, depending on which state the
business operates in. For example, in Ondo and
Niger, an inspection is needed to confirm the
location of the business, while in Lagos and Ogun
entrepreneurs can present utility bills or lease
contracts as evidence instead. In most states,
entrepreneurs have to first pay the fee at a
designated bank and then obtain the business
premises permit from the state authorities. In
Anambra, Delta, Lagos and Ogun a separate visit
to the state authorities to obtain the permit is no
longer needed. The receipt issued by the
designated bank showing that the business
premises fee has been paid serves as proof of
registration. Others states can follow suit,
eliminate unnecessary steps and simplify the
process. In several states, complex fee schedules
with many business categories and overlapping
definitions can be subject to interpretation and
create opportunities for negotiation. For example,
more than a 100 business categories and
associated fees are included in the business
premises fee schedules in states such as Akwz
Ibom, Anambra, Edo or Osun. By contrast,
authorities in Bauchi and Bayelsa have chosen to
group businesses into a limited number of
categories (between 5 and 6) making schedule of
fees easier to understand and less prone to
interpretation. Other states could replicate the
example of Bauchi and Bayelsa and streamline the
different fee categories a company can be placed
under.

(continued on next page)




Payment of Fees

Consider Bat fee structure for  After legal fees, incorporation fees and stamp duty
incorporation fee and stamp duty. (put together) constitute the second largest cost of
starting a business in Nigeria.

Many countries introduced flat fees because the
administrative process to register a company is the
same regardless of capital or size of the firms
registered. The registration fee only varies in
cases such as business inspections (safety, healt
or environment), where the size of the firm or the
risk associated to the economic activity of the firm
can affect the cost of the service. In 2009,
Luxembourg replaced a 0.5% capital duty with a
fixed registration fee of EUR75. The same yeat,
Madagascar went even further and abolished
stamp duty of any kind. Funds to pay for
government services are raised through taxes paid
by thriving businesses. Oftentimes, due to an
increased volume in company registrations
following such regulatory reforms, government
revenues increase in spite of lower registration
fees. When Malaysia reduced registration fees in
2008, new business registrations increased by
15.8% the following year.*®

The Senate could carry out a feasibility study to
see if Nigeria should follow suit.

9 World Bank. 2011. Doing Business 2012: Doing Business in a More Transparent World. Washington, DC: The World Bank Group.




4. Dealing with Construction Permits

The construction permit
procedure is inconsistent
across the various States
of the Federation. The
common denominator,
however, is inefficiency.

175 175 23 Singapore (1) The system is
characterised by lengthy,

Indicator

Nigeria DB 2016
Nigeria DB 2015

United Kingdom DB
2016
Beit performer ghobally
DEXD1G

Dealing with Construction Permits
{rank]

Distance to Frontler (DTF Score) 4061 4957 7R.492 Singapaore (92,97 unpre dictable and
Procedures (number) 161 161 3 5 Economies (7.00) complicated procedures
Time {days) 1063 1063 1050 Singapore {26.00) with numerous steps.

Cost (% of warehouse value) 24.4 6.6 1.1 Catar (0.00)

According to data collected by World Bank in the ODoing Business 20160 Report, dealing with
building permits in Nigeria requires 16.1 procedures, takes 106.3 days and costs 24.4% of the
warehouse value, which puts Nigeria at 175 in the ranking of 189 economies on the ease of
dealing with building permits.

Deficiencies in the System

Each State of the Federation has enacted an Urban and Regional Planning Law. Deficiencies do
not exist in these Laws per se, but in the implementation of the said Laws.

A well-functioning building-control regulatory system is an important component of a modern

society. Where building permit and inspections work well, they enhance public safety,
strengthen property rights, and contribute to the process of capital formation. Where they do

not work well, and society fails to meet these objectives, costs and predatory rent-seeking will
increase.

Multiple financial and social costs are associated with poor practices and faulty oversight
mechanisms, the most extreme being the cost in human lives and injuries. Regrettably, Nigeria




is a prime example of this. The ODoing Business in Nigeria 20100 subnational study by the
World Bank found that the countryOs urbanites now account for 48.2% of the population,
compared to 23.4% in 1975. Cities have struggled to absorb this large rural exodus and the
resultant housing shortages, traffic congestion, and environmental degradation. In addition,
many of the buildings erected to accommodate newcomers have used substandard
construction materials and fallen short of construction regulations. As a result, building-related
incidents have multiplied. According to the Nigerian Institute of Building, 84 structures have
collapsed in the last 20 years in Nigeria, claiming more than 400 lives.

The Federal Government of Nigeria drafted a new National Building Code in 2006, which sets
out minimum construction standards. The Code establishes a strict schedule of inspections to
be conducted at specific stages during construction (setting out, foundation, floor level, and so
on), and requires every project to obtain a certificate of completion after construction.
Although ratified by the Federal Executive Council, the Building Code has yet to be adopted
and implemented across the various States through the amendment of the respective Urban
and Regional Planning Laws.

Recommendations for Reform *

Building Codes

Incorporate building codes into the In good-practice countries, building codes are at

framework of construction law. the core of the construction permitting system.
They establish common points of reference
between regulators and industry practitioners for
public health and safety, energy efficiency, fire
protection, structural efficiency, and conservation
and environmental integrity. Good- practice codes
are important for creating a transparent
environment for investors and developers and for
avoiding delays and disputes. For these purposes,
existing or international model codes, such as the
International Building Code (IBC), can be used
and adjusted to the constraints of the Nigerian
industry.

10 Recommendations taken from - World Bank. 2013. Good Practices for Construction Regulation and Enforcement Reform: Guidelines for Reformers. World Bank
Group. The Consultants consider theses recommendations to be relevant and helpful to Nigeria.




Building Codes

Introduce risk-management
instruments into building codes,
including a country-relevant
classibcation of buildings.

Update the building code every 5 to
10 years.

Process & Transparency

Publish on a dedicated website all
procedural requirements, including
guidelines, and provide advisory
services targeted to the needs of end
users.

(continued on next page)

Good-practice building codes typically include a
comprehensive classification of risks that defines
different groups of building categories by size,
construction method, and final use. The
classification determines the level and intensity of
checks required for each group of buildings and
hence creates a transparent framework for
enforcement agencies and building practitioners.

Building codes should be updated in light of

research, improving building techniques, and the

availability of new products and technology. Other

factors that create the need for regular code
updates include the construction industryOs
evolving skill level and maturity and the pressure
to enforce new policies, i.e., to reduce buildingsO
levels of energy consumption and CO2 emissions.
To ensure sustainability and depth, the updating

process should be as inclusive as possible,
involving a mix of professional regulators and
private building professionals, preferably through

a permanent working group or specialized
committee.

Good practice usually combines an exhaustive
publication of administrative requirements for
construction-permit applications with the
possibility of interacting with one building-permit

official for a preliminary project screening. This
initial advisory interaction can be informal, but it is
decisive to determine what specific laws and
regulations are applicable to the project.



Process & Transparency

Automate processes and develop
electronic tools common among all
permitting agencies and industry
practitioners.

Create and implement a dispute
resolution mechanism for compliance
issues relating to building-code
requirements.

Payment of Fees

Establish fee levels based on cost
recovery for building control services.

(continued on next page)

The worldOs leading examples of successfu
automation of construction permit procedures,

such as Singapore and Hong Kong, consistently
point to the importance of preliminary efforts to

simplify procedures. New tools such as building
information modelling (BIM) add automated

compliance checks that can play a powerful role in
improving future industry compliance with
building code requirements.

Reforming countries have established specialized
bodies with building code officials and private

building practitioners to resolve the disputes that

typically arise from rejection of construction

permits or stop-orders issued by inspectors. This is
important to preserve the rights of applicants, and

it provides a tool for dealing with conflicts and

ensuring that the backlog of requests pending at

the municipality level remains as small as possible.
The role Urban and Regional Planning Tribunals
should be enhanced in this regard.

Fees should normally include the costs associated
with the review of plans and any inspections
(whenever such reviews and plans are conducted
by the enforcement agency), along with overhead
costs. New Zealand adopted this practice: its
construction-permit fees cover all service costs,
including fees for issuing a building-code
compliance certificate when the building is
completed.




Payment of Fees

Ensure that fees are collected once In the United Kingdom, the full permit fee is

and by one entity only. usually paid, at the time of application, to the
planning department. In the large urban centres of
other good-practice countries, applicants may be
uncertain about zoning or other clearances
required. In this case, countries make provision for
a pre-applicable law review. In Canada, as an
example, the cost of this review is 25 percent of
the full construction permit fee. This amount
typically counts toward the full permit fee if the
application passes the clearance review and
proceeds to a technical review. The remaining
amount is payable during construction before the
technical review and inspections. In many good
practice countries site inspections do not incur a
separate fee; this cost is included in the building-
permit fee.

Charge small, bxed fees for small For small buildings, setting a small, fixed fee is

projects presenting no risk for public good practice. In Toronto, Commercial Xpress, a

health and safety. construction permit one-stop shop, charges a
fixed fee of CAN $16 per square meter for office
buildings. The starting point for this reform is the
introduction of a risk-based management system
with defined thresholds for fast-track procedures
with a simplified fixed-fee payment procedure.
Minimum fees are necessary because the cost ol
providing services is not directly proportional to
the area or cost of the building; a minimum charge
Is therefore necessary to cover enforcement costs
for small projects. Large projects with substantial
permit fees will typically cross-subsidize smaller
projects.

(continued on next page)




Payment of Fees

Allow several options and Modern one-stop shops for construction permits

instruments for fee payment. allow several payments mechanisms, including
online payments. This is the case of the CORENET
system used in Singapore to allow both electronic
submission of plans to the building authority and
e-payment of fees. Local building authorities
should be encouraged to allow different forms of
payments, such as POS and bank transfers.




Online Construction Permit Administration in Nairobi, Kenya

With support from IFCOs Kenya Investment Climate Program (KICP), the City Council of
Nairobi (CCN) decided in 2009 to improve construction-permit administration as part of a
larger governmentto-business reform agenda designed to improve substantially the delivery
of government services. Prior to the reform, all construction permit processing was done
manually. The paper documents, including maps and plans, followed a convoluted process
across multiple departments and external organizations. Approval times averaged around six
months. The process was considered so complex and opaque that a corps of private
expediters had evolved offering services to speed up the permitting process at a cost
equivalent to 60 percent of the permit fee. The reform project developed and implemented

a web-based software application to automate plan review procedures and delivery of
construction and occupancy certificates. A key innovation was a web- and SMS-based
tracking and notification system, which keeps business people informed at all times of the
status of their applications and any further information required from them. Prior to the
enforcement of the automated solutions, CCN reengineered the issuance of construction
permits, modernizing the workflow systems and physically reorganizing the office floor to
mirror the steps of a simplified process. The new automated process was launched in
September 2011. As a result of the improvements and automation, approval times dropped
from 6 months to the current performance standard of 30 days for approval of provisional
building permit. Middlemen and expediters have had to find other sources of income.
Construction permit applications have increased by 300 percent in 2009/2010 due to
NairobiOs rapid growth, but the system allows CCN to keep pace with these rising volumes.
These far-reaching reforms are expected to increase the level of formalization in building
construction and to improve compliance with safety requirements mandated in city bylaws
and national building codes.

The Development Control Department The same department after the reform
before the reform

Source: World Bank. 2013. Good Practices for Construction Regulation and Enforcement Reform: Guidelines for Reformers.
World Bank Group




5. Getting Electricity

This indicator tracks the
procedures, time and cost
required for a business to

Nigeria DB 2016
Nigeria DB 2015
United Kingdom DB
2016
Best performer glabally
DE2016

Indicator ]
obtain permanent
electricity for a newly
constructed warehouse.
Getting Electricity (rank) B2 13 15 Korea, Rep. (1)
Distance to Frontier (DTF Score) 309, 3078 8912  Korea Rep. (99.88) The Nigerian power sector
Procedures (number] 90 90 40 14 Economies (3.00] has been in crisis for many
Time [days) 1§12 1¥1LZ 790 Korea, Rep. {1800 years. Much of the
generation, transmission
Cost (% of income per capita) 437.7 478D 267 Japan (0.00)

and distribution capacity

has become worn out or damaged. The average annual per capita power consumption, only

155 kWh, is among the lowest in the world. Nigeria's per capita electricity consumption is 7%

of Brazil's and 3% of South Africa0$. From the ODoing BusinessO data, there are significant
impediments in getting electricity.

Deficiencies in the System

The number of interactions customers have with the utility and other agencies is the biggest
determinant of connection delays. On average, getting electricity takes a business, 9
procedures, 181.2 days and costs 437.7% of income per capita. This places Nigeria in a dismal
182 out of 189 economies. According to the World Bank, in economies where businesses have
to go through 610 procedures to get connected, the process takes 144 days on average. In
economies with 3D5 procedures, it takes 104 days on average. In the 10 economies with the
fewest procedures, the average is only 56 days. In the 10 economies with the most, it is 215.*

11 World Bank, 'Electric power consumption (kWh per capita)' <http://data.worldbank.org/indicator/EG.USE.ELEC.KH.PC> accessed 12 January 2016.

12 World Bank. 2010. Getting Electricity - A Pilot Study by the Doing Business Project.




New indicators measured by the World Bank have compounded NigeriaOs poor performance in
this field. In addition to the number of procedures, time and cost, the reliability of power

supply and transparency of tariffs and the price of electricity are also measured.

13

Recommendations for Reform

Enhancing Efpciency

Streamlining approval processes.

Ensure availability of materials and
equipment.

(continued on next page)

Streamlining approvals by utilities and other public
agencies is among the most effective ways to
reduce connection delays and the duplication of
formalities. In Taiwan, China,!'the customer has few
interactions with agencies. Procedures are limited
to submitting the application, completing the
connection works, and obtaining the final
inspection. The process takes only 22 days on
average.

Connecting a new customer to an electricity
network requires material and equipment. If the
new connection is through an overhead line, wires
have to be extended; the utility will also have to
install new electricity poles, meters and such
heavy equipment as distribution transformers.
Where the responsibility for sourcing materials is
shifted to customers, the authorities should aim to
avoid burdening them with additional procedures.

In Nigeria, customers not only have to deal with
the hassle of buying materials; they also have to
meet additional requirements imposed by the

utility to ensure that the materials comply with its
standards.

13 Recommendations taken from - World Bank. Getting Electricity: Good Practices. <http://www.doingbusiness.org/data/exploretopics/getting-electricity/good-
practices> Accessed 19 January 2016. The Consultants consider theses recommendations to be relevant and helpful to Nigeria.




Enhancing Efbciency

Increasing transparency and Tariffs, as well as any changes to those, have to be
accessibility of existent and new transparently communicated to the end-user. They
tariffs. can be communicated to the consumers online,

through printed media, brochures in the utilityOs
office, public hearings, etc. This is important in
order for consumers to be able to plan their
expenses, better understand the utility billing
system, as well as to be able to contest the
charges when needed. Businesses want to know in
advance of any change in expenditure so that they
can adjust their allocation of financial resources
accordingly. In some economies, the law requires
utilities to announce changes several billing cycles
ahead. In others, the regulator helps ensure that
tariffs are published through different media
outlets and that adequate information and details
are provided so customers can calculate their
prices. In Pakistan, for example, customers are
informed if the regulator and the utility even have
a consultation on potential tariff changes.

Notifying customers in advance of Customers can plan around power outages and

planned outages. possibly reduce their losses if they are notified in
advance of the occurrence of an outage. Utilities
can notify their customers of the time and duration
of a planned power outage through television, in
newspapers and on social media. Some utilities
even notify customers personally through mailed
notifications, as in Switzerland, or even over the
phone for customers with larger subscribed
capacity as in Saudi Arabia. Moreover, in Botswana
and Lebanon where outages are frequent due to
load shedding, utilities publish on their websites a
load shedding schedule that is regularly updated.

(continued on next page)




Enhancing Efbciency

Setting Pnancial deterrents to limit Many economies have established a robust

outages. independent regulatory framework with the right
oversight and incentives to improve the reliability
of supply. Regulators, in some economies adopt a
strategy to reduce outages by setting a limit on
the frequency and duration of outages and then
requiring utilities to pay compensation to
customers if they exceed that limit. In Bolivia, the
regulator imposes tariff discounts to customers if
the quality of supply does not meet the standards
set by the regulator. Alternatively, regulators may
impose a fine on utilities. For instance, in Turkey
the regulator may fine the utility if outages occur
without prior notification to affected customers. In
65 of the economies where there is an
independent regulatory oversight, distribution
utilities compensate customers or are required to
pay fines if outages exceed the limits set by the
regulator. The size of such penalties varies across
economies. But those using such compensation
mechanisms had 14 power cuts on average in
2014, lasting for approximately 30 hours, while
economies having no financial deterrents to limit
outages, had five times more outages for a total
duration that was ten times longer.




6. Registering Property

- i The dysfunctional land
E E 'E ] registration system across
e @ @ gg gg the various States in
5 E E -E Nigeria has a profoundly
- x| ﬁ negative impact at a
number of different levels.
Distance to Frontier [DTF Score) 3141 251 745 Mew Zealand (94.46) Nigeriaf)s rank of 181 out
Procedures (number) 121 121 60 4 Economies(100) of 189 economies for ease
Time [days) g96 B9E 215 3 EConomies (1.U0) of registering property.
Cost (% of the property value) 105 186 45 saudi Arabia (0.00)

The lack of clearly titled land creates additional risk to potential investors, lending credibility to
the notion that investment in Nigeria is simply too difficult.

Without official documents to prove that one has the right to own, or even occupy, a piece of
land, banks and microfinance institutions are very unlikely to provide loan facilities, as no viable
collateral is available.

Deficiencies in the System

Registering property falls within the same legal framework across Nigeria, but the practice
varies significantly across the respective States. Whilst States have introduced their own
requirements in the registration process, all of the said States share certain inefficiencies.

The Land Use Act vests in the Governor of a State all land within the territory of the said State.
The GovernorOs consent is, therefore, mandatory to legitimise the transfer of any landed
property. The World BankGs ODoing Business in Nigeria 20100 subnational study found that, on
average, waiting for the GovernorOs consent accounts for 70% of the total time needed to
register property.




There are also a number of procedural and administrative deficiencies that augment the
difficulty of registering property in Nigeria. The various agencies responsible for registering
property are perceived to be inefficient. Adding to the complication is the is the requirement to
pay multiple fees at various points at commercial banks, then wait each time for the respective
agency to receive payment confirmation before the process is allowed to proceed.

The average cost of registering property is 10.5% of its value. This cost is the aggregate of
several fees: the consent fee, stamp duty, registration fee and legal fees. The said fees vary
from State to State.

Likewise, Federal taxes have been applied inconsistently across the States. According to the
Capital Gains Tax Act, the capital gains tax is 10% of the gain (profit), defined as the difference
between the selling price and the purchasing price paid by the seller, minus the cost of
improvements to the property. Some States do not charge capital gains tax, whilst others levy it
as a percentage of the property value rather than the gain.

The Stamp Duties Act is also applied inconsistently across the States. Whist the Act prescribes
that stamp duty should be 2% of the property value for property transfers between businesses,
many states charge 3% or even 4%.

Recommendations for Reform

Property registration

Eliminate or simplify the requirement The requirement to obtain Governor consent to

of obtaining GovernorOs consent. property transfer remains the largest bottleneck in
Nigeria. Eliminating GovernorOs consent woulc
significantly speed up the total time required to
register property across the country. Alternatively,
delegating the power to grant consent will
significantly decrease the waiting time.

(continued on next page)

14 World Bank, International Finance Corporation. 2009. Doing Business in Nigeria 2010, Subnational Series. World Bank Group.
15 Ibid.




Payment of Fees

Introduce Rat fees. The introduction of flat rates instead of fees
expressed as a percentage of property value has
proven beneficial for both entrepreneurs and the
government in many countries, as it reduces the
incentive for property owners to either undervalue
their plots or not register their property altogether.
Flat fees can translate into more revenue for the
government. In 2007, the Arab Republic of Egypt
introduced a low fixed stamp duty fee, replacing
the 3% registration fee. This led to a boom of
property registrations that increased government
revenues by 39% six months after the reform.”

Allow several options and Revenue collection is carried out either through

instruments for fee payment. cash payments to the relevant agencies (which can
be susceptible to corruption) or payments made
via commercial banks (which is time-consuming). A
convenient, fast, and secure alternative would be
to establish electronic payment points within the
revenue-generating agencies, where applicants
could pay using ATM cards.

Remove the requirement of lawyers Legal fees account for approximately 10% of the

for standard property registrations. property value. Government could make
procedures simpler and more transparent, so that
entrepreneurs could go through the process on
their own. They could also introduce a
standardized deed of assignment that would be
validated by a notary. These measures would
decrease the cost of registering property by 10%
across the board.*

(continued on next page)

16 World Bank. 2007. Doing Business in Egypt 2008. Washington, DC. World Bank Group.

17 World Bank, International Finance Corporation. 2009. Doing Business in Nigeria 2010, Subnational Series. World Bank Group.

18 |Ibid.




Enhancing efbciency

Consolidate procedures. Some states have merged procedures by
integrating government services or establishing
commercial banking payment points within the
agencies themselves. With the creation of the
Commissioner of Stamp Duties at the Lands
Bureau in Lagos, five fee payments were merged
into one. Gombe has merged three proceduresiN
assessing the deed at the Federal Inland Revenue
Service (FIRS), paying the stamp duty, anc
stamping the deedN into one by allowing
applicants to pay the stamp duty at FIRS rather
than at a commercial bank. Moreover, these three
procedures could be merged with another three
procedures performed at the Ministry of Lands:
assessing the property value, paying consent and
registration fees at a bank, and submitting
payment receipts to the Ministry of Lands. By
establishing a FIRS counter at the Ministry of
Lands, these six procedures can be merged into
three or even one, if a payment point is
established within the Ministry as well. *°

Digitise the Land Registry. In many states, property title searches and deed
registration are still done manually. Making the
registry electronic would shorten processing times,
increase title security, and allow for more efficient
use of staff time. Abuja, FCT, Lagos; Kano;
Kaduna; and Kwara are using Geographic
Information System (GIS) to capture and store land
information in a digital format. *However, this
information is not accessible to the public online.

(continued on next page)

19 World Bank, International Finance Corporation. 2009. Doing Business in Nigeria 2010, Subnational Series. World Bank Group.
20 Ibid.




Enhancing efbciency

Publish on a dedicated website all Information on legal requirements should be easily
procedural requirements, including available to the public. This would eliminate many
guidelines, and provide advisory of the frustrations of entrepreneurs, who often
services targeted to the needs of end have to figure out the system through trial and
users. error.

Implement the Systematic Land The Presidential Technical Committee on Land

Titling and Registration system. Reform, supported by DFID's GEMS3 programme
- in close partnership with eight State
Governments - has been piloting Systematic Land
Titing & Registration (SLTR); a new, low cos
approach to land registration. Adopting SLTR will
increase the Nigerian government's capacity to
issue large numbers of new land titles quickly and
at low cost, with communities involved in every
step of the process to ensure that ownership
disputes are kept to a minimum and resolved
amicably. #

Dispute resolution

Introduction of a Property Dispute A Property Dispute Board should be established

Resolution Board to resolve conflicting claims to land. Disputes
would be solved by arbitration and would help
MSMEs avoid years of litigation.

21 Adam Smith International, 'Reform land, transform Nigeria!" ( The Guardian) <http://www.theguardian.com/global-development-professionals-network/adam-
smith-international-partner-zone/reform-land-transform-nigeria> accessed 16 January 2016.




Enhancing efbciency

Improve Property Valuation. On-site inspections for assessing the value of
lands and buildings to be sold are common across
Nigeria. Entrepreneurs who rely on government
valuers often facilitate the process by providing
private transportation and maintaining good
personal relationship to avoid overvaluation. It is
important to enforce a common methodology to
ensure uniformity and consistency in the valuation
process. Ethiopia reformed property valuation in
2009. Previously, buyers used private valuers to
estimate property value. After the reform,
property values are estimated using a master table
of set property values according to zonal
classification. This reform also eliminated the need
to physically inspect property sites for valuation.
Only one-fitth of OECD high-income economies
require a physical valuation when transferring
property. Nigerian states may consider introducing
standardized values for properties, based on the
location, size, and/or level of development. Lagos
is already considering mass valuations to ascribe
values to properties. *

22 World Bank. 2014. Doing Business in Nigeria 2014. Understanding Regulations for Small and Medium-Size Enterprises. World Bank Group.




7. Getting Credit

Migeria DB 2016
Nigeria DB 2015
United Kingdom D&
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Indicator
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Source: Small & Medium
Enterprises Development
Agency of Nigeria
(SMEDAN) and National
Bureau of Statistics
Collaborative Survey:
Selected Findings.

In a collaborative survey conducted by SMEDAN
and the National Bureau of Statistics in 2013, data
revealed that of a total of 80,312 Small and
Medium Enterprises, only 13,031 (representing
17%) listed their source of capital as a loan. As it
concerned Micro Entreprises, only 3% of the
surveyed Enterprises listed their source of capital
as a loan.

Mew Fealand {100)

3 Economies (12,00}

Micro, small and medium-

sized enterprises (MSMES)
represent 96% of Nigerian

businesses, so it is crucial
to support their growth

and innovation. However,

one of the most important

issues facing MSMEs is
their difficulty accessing
finance.

Best performer globally
DB01E

Mew Tealand (1}

26 Economies [8.00)

According to the International Financial

Corporation (IFC), lack of access to finance is
a key constraint on the growth of small and
medium enterprises in Sub-Saharan Africa,
and thus also an important limitation on

employment, economic growth and shared

prosperity. African financial systems have
improved in the past two decades but still

lag behind other developing economies,

hampering the positive effects of current

record financial inflows.*

Deficiencies in the System

The data here is quite interesting. Whilst the
®oing Business 20160 report indicates that
Nigeria is performing well under this sector,
a joint survey conducted by SMEDAN and

23 International Finance Corporation, Access to Finance: Sub-Saharan AfricaFiscal Year 2013.



the National Bureau of Statistics suggests that the majority of small business owners are not
accessing credit facilities offered by banks and other financial institutions. This supports the
idea that traditional credit markets have historically been difficult for startups to access.

Recommendations for Reform

Lending Barriers

Examine alternatives to collateral- Early-stage start-ups often do not have the

based lending criteria. collateral or assets requested by banks before
they will administer a loan, making it difficult to
obtain a loan. Banks could examine alternatives
such as cash flow-based or working capital-based
lending criteria. The Independence Warehouse
Regulatory Agency Bill holds the potential of
solving the challenge of collateral by allowing
businesses to securitise their commercial
warehouse receipts. This Bill should be prioritised,
with all noted deficiencies considered.

Transparency

Maintaining a Collateral Registry. Before accepting collateral, creditors need an
effective way to find out whether the potential
borrower has already granted a security interest in
the collateral and, if so, what priority those rights
have. This can best be done where there is a
centralised collateral registry. The Secured
Transactions in Movable Assets Bill proposes to
establish a National Collateral Registry. The Bill
should be passed once the identified deficiencies
have been addressed.

(continued on next page)




Transparency

Strengthen Credit reporting system. Specific practices help increase credit information
coverage and encourage the use of credit
reporting systems. Among the most common are
expanding the range and type of information
shared, collecting and distributing data from
sources other than banks and regulated financial
institutions.

Credit reporting and credit scores can fuel
economic growth, increase consumer access to
essential resources and enable more efficient
allocation of risk, costs and financial reserves.




8. Protection of Minority Investors

Protection of Minority Investors
{rank)
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protection (0-10)

Extent of conflict of interest
regulation index {0-10)
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index (0-10)
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Singapore (1)

Singapore (83,33

3 Economies (8.30)

Singapore (9.30)
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When a dominant
shareholder controls a
companyOs Board and holds
most of the voting rights, it
is important to ensure that
the interests of minority
shareholders are protected.

Transparency is important
for investors to be able to
analyze the companyOs risks
and opportunities. The role
of the law and the legal
system, in this regard, is to
ensure parity of information

through disclosures so that investors pay the right price to acquire securities, whether in the

primary market or the secondary market.*

Deficiencies in the System

Nigeria performs very well under this indicator - there are no significant deficiencies to speak
of. The legislative framework and reforms in the regulatory space have enhanced the protection
offered to minority investors. For this reason, Nigeria ranks an admirable 20th out of 189
economies in the ODoing Business 20160 report, with a Distance to Frontier (DTF) score of 68.33.

According to the World Bank Group, economies with the strongest protections of minority
investors from self-dealing require detailed disclosure, define clear duties for directors, offer
wide access to corporate information.

They also have well-functioning courts and up-to-date

procedural rules that give minority investors the means to prove their case and obtain a
judgment within a reasonable time. Litigation is a slow process in Nigeria. Recommendations to
improve the judicial infrastructure are made in this Report.

24 Bernard Black, The Core Institutions that Support Strong Securities Markets, 55 BUS. LAW. 1565, 156768 (2000).




9. Paying Taxes

Nigeria has a prohibitive
tax system. Most aspects

United Kingdom DB
2016
Best performer globally
DEZD1E

thiaing a a compare unfavourably with
3 g our competitors and this
results in a deplorable 181
place in the World BankOs
Paying Taxes (rank) 11 181 15 nied “le:l Emirates  Apaying TaxesO survey.
Distance to Frontler (DTF Score United Arab Emirates
OISR sy m2e o1 e o) The 908 hours per year
_ estimated for a business to
Payments (number per year] Hang Kong 54R, China ) ]
SR A L 13.00) comply with taxation
Time (hours per year) a0rge  %0y3 1100 Luxembourg {55.00) requirements in Nigeria is
19 hours longer than the
Total tax rate (% of profit) 33.3 32.4 32.0 Ireland {25.90)

compliance time in Libya
(where it takes 889 hours), 516 hours longer than Egypt (392 hours), 683 hours longer than
Ghana (224 hours) and 826 hours longer than Djibouti (82) hours® Reform of the Nigerian tax
system should have a high priority in the legislative agenda of the National Assembly.

Deficiencies in the System

Despite having the largest economy in Africa, Nigeria has one of the lowest tax revenue to
GDP ratios in the world. According to the Heritage Foundation 2015 data, France had a tax to
GDP ratio of 45.3%, Sweden 44.3%, UK 35.2%, US 24.3%, Burkina Faso 15.8%, Tanzania 14.4%,
Nigeria 3.0%.°

The Federal Government has initiated steps to raise tax revenue, such as the introduction of
luxury taxes and the ongoing process to review incentives, such as the much abused pioneer
status system. However, the Federal Government needs to focus more on reviewing tax
disincentives, which hinder growth, prevent productive diversification of the economy and

25 Data taken from PwC, World Bank Group, Paying Taxes 2016 10th edition.

26 Heritage Foundation, '2015 Index of Economic Freedom' (heritage.org, 2015) <http://www.heritage.org/index/explore?view=by-variables> accessed 18
January 2016




make it difficult to earn sustainable non-oil tax revenue.
Recommendations for Reform

Multiplicity of Taxes

Have one tax for each tax base. Under the current system, businesses pay similal
taxes on the same or substantially similar tax base.
For instance, Companies Income Tax, Information
Technology Tax (NITDA Levy), Education Tax
Nigerian Content Development Levy are all based
on income or profits. Likewise, Value Added Tax,
Sales Tax and Hotel Consumption Tax are all
based on sales. Multiple taxation increases the
cost of doing business. It increases the number of
payments businesses must make, the frequency of
the said payments and the compliance time.

According to the World Bank Group, 43
economies eliminated and merged some taxes to
simplify tax compliance and reduce costs for firms
in the past 11 years. Another way to make
compliance easier when firms are subject to
numerous taxes is to allow joint filing and payment
of taxes levied on the same base. Firms in
Colombia face 4 different taxes on salariesNbut
can meet these tax obligations by filing every
month 1 form and making 1 payment for all 4
different taxes. In most OECD high-income
economies, taxes levied on the same base are
paid and filed jointly. As a result, the average
number of payments across all economies in this
group is only 11. The average across all 189
economies covered by!Doing Business is 26
payments. Joint filing and payment of taxes is not

(continued on next page) widespread in Sub-Saharan Africa, where the
average is 39 payments?’’

27 World Bank Group, 'Paying Taxes' (doingbusiness.org, 2015) <http://www.doingbusiness.org/data/exploretopics/paying-taxes/good-practices> accessed 18
January 2016




Legislation
Repeal the requirement of Minimum Section 33 of Companies Income Tax Act (CITA)
Taxation. imposes minimum tax on companies where they

have no taxable profits or taxable profits resulting
in lower than minimum tax. The effect of this is
that the said companies are compelled to pay
taxes out of their capital. The provision is
discriminatory as it does not apply to entities with
significant imported equity capital. More
importantly, it discourages investment and
increases the risk of failure for companies in
periods of little or no profitability.

Clarify the payment of OExcess Section 19 of CITA is interpreted by tax authorities

Dividend TaxO as a means to levy a 30% tax on the dividend
distribution of a company, where the said
distribution exceeds total profits. The authorities
apply the provision regardless of whether the
profit being distributed has already being the
subject of taxation (for instance, in the case of
dividend income received by a holding company
or taxed retained earnings) or whether the profit is
tax exempt (as in the case of pioneer profit and
capital gains on stocks). The section should be
amended to expressly exclude taxed profits and
profits exempt from tax.

Abolish rules on commencement of CITA sets out the rules for the taxation of a
business, change of accounting date company during commencement of business,
and cessation. change of accounting date and cessation. These
rules create unnecessary complications,
particularly where a company changes its
accounting date or ceases operation within the
first 3 years of commencing business. In addition,
the commencement rule often leads to double
taxation on a company at its early stage thereby
increasing the risk of failure. Commencement,
change of accounting date and cessation rules
should be abolished. Tax should be assessed on
(continued on next page) an accounting period using preceding year basis.




Legislation

Tax Deductibility.

A direct conflict exists between Sections 10 and
13 of the Petroleum Profits Tax Act with respect to
the deductibility of interests on inter-company
loans. While Section 10(1g) directly allows the
deduction, Section13(2) disallows the deduction.
Section 13(2) should be deleted to clear the
uncertainty and the misunderstandings between
petroleum companies and the Federal Inland
Revenue Service. This will in turn reduce the tax
problems faced by businesses regulated by the
Act.




10. Trading Across Borders
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The OTrading Across
BordersO indicator of the
ODoing Business 20160
report ranks Nigeria 182
out of 189 economies. The
ranking is, broadly
speaking based on 2
parameters centered on
documentary and border
compliance, namely (i)
Time taken in the process
of Export/Import and (i)
Cost of exporting/
importing.

Deficiencies in the System

On average, it takes 159
hours and costs USD 786
to comply with border
reqguirements when
exporting a consignment
from Nigeria. As it

concerns imports, border compliance takes an average of 289 hours and costs USD 1,077. The
World Bank has arrived at its findings on the basis of export/import being conducted by a
business operating in Lagos and Kano respectively.

The Nigerian Ports Authority Act is incompatible with Public Private Partnership (PPP) in ports
operations and regulation thereby limiting efficiency. The major deficiency in this Act is that the
Nigerian Ports Authority is the landlord of the ports, the manager of the ports, the operator



and regulator of the ports (though economic regulation has been given to the Shippers Council
which is least qualified to carry out this assignment). This is inconsistent with international best
practice. The passage of the Ports & Harbours Bill, 2015 is therefore imperative.

The powers vested in the Authority by Sections 7, 8 and 30 of the Act are also covered by
Sections 9, 9 and 11 of the Nigerian Inland Waters Authority Act, without qualification or a
proviso.

The unbundling of the Nigerian Ports Authority into its functional areas is imperative. When the

Bureau of Public Enterprises (BPE) reformed the ports and concessioned the port terminals in
Lagos, Calabar, Warri and Port Harcourt in March 2005, it was expected that the Ports and
Harbours Bill then in the National Assembly would be passed into law. The Bill has not been
passed. The consequence is that the ports have been reformed without an Economic and
Technical Regulator. Instead the Shippers Council has been made a Regulator when the core
mandate of the Shippers Council does not include regulation.

Nigeria needs to ratify and/or better implement cross border trade enhancing instruments
agreed on at the regional and international levels. For example, the ECOWAS Trade
Liberalisation Scheme (ETLS), the ECOWAS Common External Tariff (CET) and the recent WTO
Trade Facilitation Agreement. While the challenge with the first two is in implementation,
Nigeria has not ratified/domesticated the first one. This is a challenge for the National
Assembly whose mandate it is to ratify international agreements under Section 12 of the
Constitution.

Recommendations for Reform

Legislation

Ports and Harbours Bill. The Ports and Harbours Bill, 2015 before the
National Assembly should be passed into law. The
Bill has unbundled the ports into management,
operation and regulation. The Bill provides an
appropriate institutional framework for the
ownership, management, operation, development
and control of ports and harbours to ensure the
integrity, efficiency and safety of the ports based

(continued on next page) on the principles of accountability, competition,

fairness and transparency.




Enhancing Efpciency

Allow electronic submission and
processing.

Linking agencies through a single
electronic window.

Electronic systems for filing, transferring,
processing and exchanging customs information
have become an important tool for managing

flows of information, now widely used in complex

trading systems. The most advanced web-based
systems allow traders to submit relevant
documents and to pay duties online from

anywhere in the world. The key to success is the
ability of an economy to adapt its regulatory

framework to the new information technologies. If

implemented effectively, such a system saves
precious time and money. It can also limit direct
interactions with officials, which reduces
opportunities for corruption. However, introducing

an electronic system often requires governments
to enact legislations on electronic signatures and
transactions; without appropriate legislations in
place, the implementation of a new system can
lead to redundancy and delays, requiring paper
submission of signed documents after they have
already been filed electronically. Furthermore, for
small and low-income economies, the
infrastructure and training costs of implementing
such systems can be onerous, and meaningful
effects for local traders may take time to
materialise.

More and more, economies are taking a step
further to virtually link not only traders and
customs but all agencies involved in trade and
transport through an electronic single-window
system. In the best case scenario, the systerr
allows traders to file standard information and
documents through a single entry point to fulfil all
import, export and transit-related regulatory
requirements, then shares relevant information
with all parties involved in trade, including private
participants such as banks and insurance
companies, as well as public agencies such as
immigration and vehicle registration authorities.




11. Enforcing Contracts
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increasingly complex workload limits the time available for judges to prepare for cases in
advance of hearings, affects the atmosphere in courtrooms and delays the resolution of
disputes. For courts to resolve commercial cases with the efficiency and quality that Nigerian
businesses deserve, it is vital that the Federal and State Legislatures introduce reforms to their
respective judicial systems.

Deficiencies in the System

The Constitution vests in the Chief Judge of each State, the power to regulate practice and
procedure in their respective High Courts. Reform in this sector must, therefore, be State
driven. However, because the National Assembly legislates for the Federal Capital Territory, a
benchmark could be set for the respective States to follow.

Inevitably, caseload may vary substantially from location to location due to population size and
economic activity. States must, therefore, develop systems, based on their requirements, to
efficiently manage their caseloads.

Jurisdiction is key in this regard. It is determined on the basis of the claim amount, with the
MagistratesO Court (the lower court) dealing with smaller claims and the High Court dealing with




higher claims. The jurisdiction threshold of the Magistrate Courts varies widely, from N10
Million in Lagos State to N 250,000 in Delta State. However, High Courts do not have minimum
thresholds and litigants commonly choose to file in the High Court even small claims falling
within the competence of the MagistratesO Courts. This results in an inconsistent judicial map,
with civil and commerecial litigation being obsolete in certain MagistratesO Courts.” Best-practice
economies, like that of the United Kingdom, continuously ensure that competence thresholds
are up to date; in the United Kingdom (UK), the High Court of Justice only hears complex
disputes and claims above a financial threshold of GB£100,000 (GB£50,000 for personal injury)?

Distribution of time to enforce a contract in Nigeria:

Hano Lagos
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The ODoing Business 20160 data shows that most of the delays occur at the trial and judgment
stage. Trial and judgment accounts for 92% of the time to enforce a contract in Kano State (661
days) and 59% of the time to enforce a contract in Lagos State (265 days). A major cause is the
number of adjournments. Even the more dynamic state judiciaries find it hard to curb this
practice.

The World Bank has also recognised that administrative efficiency and budget also explain
variations in the time needed to enforce a contract across states. State courts are administered
by the state judiciary on a budget allocated by the state. Therefore, both MagistratesO and High
Courts have different resources, including infrastructure (building, computers, and other

28 World Bank, International Finance Corporation. 2009. Doing Business in Nigeria 2010, Subnational Series. World Bank Group.
29 UK Civil Procedure Rules (CPR) Part 7. Practice Direction 7A. 2.1




equipment) and staffing.

Recommendations for Reform

Court Structure & Procedure

Introduce Specialised Commercial Doing Business in Nigeria 2008 recommended

Courts, or Commercial Divisions. that other states follow the Lagos State example
by introducing specialised commercial divisions or
courts, with judges assigned solely to hearing
commercial matters. This remains a valid
recommendation for states with an important
commercial caseload. Each state judiciary should
therefore analyse its caseload to determine
whether the cost of setting up a specialised court
is justified. Specialised commercial courts allow for
resources, both in terms of personnel and
infrastructure, to be allocated in a targeted way
and for specific backlog reduction programs.
Setting up specialised courts may also result in
improved efficiency in general courts, as they find
themselves relieved of a substantial caseload.
Finally, allowing judges to focus their expertise on
commercial matters may speed up commercial
contract enforcement - as they grow accustomed
to the specific issues and terminology of
commercial cases, case management, anc
decision making become swifter. Rwanda proved
successful in its 2008 implementation of
specialised commercial courts. These benefit from
a separate infrastructure and resources, and
judges assigned solely to this jurisdiction. The
result: a 16% reduction in the time needed to
enforce a contract.®

(continued on next page)

30 World Bank. 2008. Doing Business 2009. Washington, DC. World Bank Group.




Court Structure & Procedure

Promote Commercial Dispute Disputes involving small and medium enterprises

Resolution system for Small and are typically to secure payment for relatively small

Medium Enterprises. claims. The Civil Procedure Rules of the various
High Courts to distinguish between small simple
claims, and larger complex claims. The time and
costs involved in resolving a simple commercial
dispute, therefore, remain disproportionately high.
Many economies are now setting up small claims
tracks or courts. These courts deal with claims
falling below a certain monetary threshold and
litigation proceeds on the basis of substantially
simplified procedural rules. Litigation is also made
simpler by the use of standard forms for filing
claims. In the Republic of Korea, more than 70% of
civil cases are solved through small claims
proceedings. It costs only 10.3% of claim value
and takes 230 days to resolve a commercial
dispute in Korea. Another mechanism to increase
access to justice is to promote Alternative Dispute
Resolution (ADR) mechanismsNin particular,
mediation. This is the solution implemented by
Abuja, FCT; Lagos; Kano; Delta and a number of
other Nigerian states, which have established
OMultidoor Courthouses.O They are considerec
successful in bringing parties to the table and
resolving cases amicably. Other states could follow
suit and consider implementing similar ADR
frameworks and institutions.* Lagos State has
passed a modern Arbitration Law, 2009. Other
States are still using that of 1914 while the Federal
Government is using that of 1988. The draft
Federal Arbitration and Conciliation Bill, 2007
should be updated and passed into law while
other states should emulate Lagos State and pass
the Arbitration and Conciliation Bill, 2007 into law.

(continued on next page)

31 World Bank Group, 'Enforcing Contracts in Korea, Rep' (doingbusiness.org, 2015) <http://www.doingbusiness.org/data/exploreeconomies/korea/enforcing-
contracts/> accessed 16 January 2016




Enhancing Efpciency

Provide Annual Reports and Research finds that Omonitoring and evaluation

Statistics. systems are not only powerful tools to ensure
accountability but also to introduce changes.O =
Monitoring guides the allocation of resources,
such as the number of judges. Ethiopian courts
now possess a state-of-the-art computerised case
management system that allows them not only to
measure delays in proceedings but also to
compare performances between judges,
chambers, and courts. Reports are available in real
time and oversight by the court administration
ensures continuous performance evaluations.
These reports, together with a backlog reduction
program providing additional court sessions
during vacation, have been successful in reducing
the time needed to enforce a contract by 10%. *
All 36 States and the FCT have a system foi
collecting vital statistics from the courts, such as
the number of cases filed, pending, and disposed
of. However, across the various States, the uses
and methods of data collection vary. In most
states, regular reports on the number of new cases
and cases disposed of, known as Oreturns,O ar
submitted by the Magistrates or Judges to the
Chief Magistrate or Chief Judge for internal
purposes. In the FCT, computerised registers allow
for easy generation of returns. Vast steps remain,
however, including consolidating the statistics in
order to use them as performance indicators.
Making statistics available to the litigants, lawyers,
and other stakeholders also strengthens
accountability of the courts toward its users. The

(continued on next page) state judiciary could start by publishing the
statistics they already collect in a systematic way.*

32 OMonitoring and Evaluation of Court System: A Comparative Study,0 CEPEJ Studies 6, p. 12 (http://www.coe.int/t/ dghl/cooperation/cepej/series/Etudes6-
Suivi_en.pdf).
33  World Bank. 2009. Doing Business 2010: Reforming through Difficult Times. Washington, DC. World Bank Group.

34  World Bank, International Finance Corporation. 2009. Doing Business in Nigeria 2010, Subnational Series. World Bank Group.




Enhancing Efpciency

Automate court processes by using Automating court processes and introducing the
electronic technology. use of electronic technology has been a common
practice among economies improving contract
enforcement.®* If the courts are computerized,
support functionsNlike electronic filing, case
tracking, document management, deadline
reminders and scheduling for hearingsNare
performed automatically. Periodic electronic
reports, coupled with reparative measures to cure
backlogs, would significantly reduce the average
time to enforce a contract across Nigerian states. *

Make court fees, court practice States have the discretion to set their own

directions and procedural rules judgment enforcement fees. Nevertheless, fee

readily available in the public domain. schedules are rarely accessible in print or online.
Because of a creditorOs inability to access fees
bailiffs can charge unspecified fees to levy
execution. Publishing court and enforcement fees
in the appendices of the civil procedure rules or
online would ensure that lawyers and claimants
can anticipate costs. Posting fees in each court
building, where payments are collected, would
promote transparency. Publicly available fee
schedules allow judgment creditors to hold the
enforcement officer accountable to legally
prescribed fees, thus doing away with arbitrary fee
assessments?

(continued on next page)

35 World Bank Group. 2011. Doing Business 2012: Doing Business in a More Transparent World. Washington, D.C.: World Bank Group
36 World Bank. 2014. Doing Business in Nigeria 2014. Understanding Regulations for Small and Medium-Size Enterprises. World Bank Group.
37 Ibid.




Legislation

Enact a modern Arbitration Act. The Draft Federal Arbitration and Conciliation Bill
2007 should be updated to repeal and re-enact
the Arbitration and Conciliation Act. Foreign
investors pfefer arbitration to litigation. Moreover,
an effective and modern arbitral system can help
to ease the burden on the Courts.




12. Resolving Insolvency
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adequately protected and
different creditors may not be treated equitably. In contrast, the consistent application of
orderly and effective insolvency procedures plays a critical role in fostering growth and
competitiveness and may also assist in the prevention and resolution of financial crises: such
procedures induce greater caution in the incurrence of liabilities by debtors and greater
confidence in creditors when extending credit or rescheduling their claims. *

Deficiencies in the System

There is an imbalance between reform under the general insolvency law in Nigeria and the
sector specific bank insolvency regime. The Nigerian legal framework for corporate insolvency
is laid out in the Companies and Allied Matters Act (CAMA), which was enacted in 1990. CAMA
has not witnessed any reform of its pro-creditor and liquidation oriented insolvency regime for

over 25 years.

38 Legal Department, International Monetary Fund, Orderly & Effective Insolvency Procedures. Key Issues.




By contrast, bank specific insolvency reform has been evolving in Nigeria. From amendments to
Nigeria Deposit Insurance Corporation and Central Bank of Nigeria Acts that allowed those
institutions to consider restructuring rather than liquidation, to the Asset Management

Corporation of Nigeria Act (AMCON), established AMCON to remove toxic assets from banks

without necessarily interfering with management.

Recommendations for Reform

Judicial Framework

Streamline insolvency proceedings. A cue can be taken from election petition
proceedings in establishing time limits for
proceedings can enhance the efficiency of the
insolvency process. Long proceedings reduce
creditorsO chances of recovering outstanding debt
and can create unnecessary uncertainty for all
parties involved. Efficient insolvency proceedings
increase debt recovery by creditors by making it
more difficult for the shareholders of a company to
sell its assets at an unreasonably low price to a
second company they own.

Legislation
Follow up on the draft General The Business Recovery & Insolvency Practitioner:
Insolvency BiIll. Association of Nigeria (BRIPAN,) in line with its

legislative reform agenda, produced a draft
General Insolvency Bill aimed at modernisation of
Nigerian insolvency and bankruptcy legal
framework. The Bill seeks the promotion of
business restructuring, formal and less formal
workout procedures, regulation of Insolvency
profession, Cross-border Insolvency, etc.  The
Federal Ministry of Industry championed the draft
as an Executive Bill, but it has not been
transmitted to the National Assembly.




Constitutional Provisions

In a review of this nature, it is impossible to review statutes without reviewing the Constitution,
which is the grundnorm of the Nigerian Legal System. In the Constitution, legislative powers
are shared between the Federal Government and the State Governments. This is so because
Nigeria operates a Federal system of government. *

The legislative powers of the Federal Government are vested in the National Assembly, made
up of the Senate and the House of Representatives.” As it concerns the Federating States,
legislative power is vested in the respective Houses of the Assembly of each State.*

The National Assembly makes laws on matters on the Exclusive Legislative List set out in Part |
of the Second Schedule to the Constitution. This is to the exclusion of the State Houses of

Assembly.” The National Assembly also has legislative powers over matters in the Concurrent
Legislative List set out in Part Il of the Second Schedule to the Constitution. *

Similarly, the House of Assembly of a State can make laws on matters not in the Exclusive
Legislative List but in the Concurrent Legislative List set out in Part 1l of the Second Schedule to
the Constitution and any other matter with respect to which it is empowered to make laws in
accordance with the provisions of the Constitution. *

However, there is a proviso. If any law enacted by the House of Assembly of a State is
inconsistent with any law validly made by the National Assembly on matters in the Concurrent
Legislative List, the law made by the National Assembly shall prevail, and that other law shall,
to the extent of inconsistency, be void. *

The Constitution has certain provisions that impede businesses in Nigeria. Furthermore,
because some of the said provisions are in the Exclusive Legislative List (ELL), the States have
no legislative competence over them. The relevant provisions are set out in Table 1 below.

39 See section 2(2) of the Constitution.
40 See section 4(1)ibid.
41  See section 4(6)ibid.

42  See section 4(2) and (3)ibid .
43  See section 4(4)ibid.
44  See section 4(7)ibid.
45  See section 4(5)ibid.




Table 1

Cection 44{3): provides that “the entire property in and control of all minerals, mineral oils and
natural gas in, under or upon any land in Nigeria or in, under or upon the
territorial waters and the Exclusive Economic Zone of Nigeria is vested in the
Government of the Federation and shall be managed in such manner as maybe
prescribed by the National Assembly.” In other words, the Houses of Assembly
of States have no title to nor contral over such minerals even though they are
located in such States.

Section 315(5):  made the Land Use Act, 1978 part of the Constitution and shall not be altered
or amended except in accordance with the provisions of section 9(2) of the
Constitution,  Section 9(2) deals with the provisions for amending the
constitution, The procedure is cumbersome.

Section 251(1)  provides for the jurisdiction of the Federal High Court over tax matters. This is
affecting the jurisdiction conferred on the Tax Appeal Tribunal [TAT) established
under the Federal Inland Revenue Services Act. This subsection should be
amended to exclude the jurisdiction conferred on the TAT from that of the
Federal High Court.

The following matters are included in the Exclusive Legislative List as ltems:

ltem 7: Borrowing of moneys within or outside Migeria for the purposes of the
Federation or of any State.

ltem 33: Insurance

[tam 34: Labour®

ltem 39 Mines and Minerals including oil fields, oil mining, geclogical surveys and
natural gas*®

Item dq4; Fension, gratu ities™

ltem 48: Prisons™

ltem 55: Railways™'

ltem &21f): Registration of Business Names™

Item &d; Water from sources as may be declared by the Mational Assembly to be sources

affecting more than ore State.®

* Mow Cap LS Laws of the Fedaration of MNigara (LFN), 2004
 See also Labour Act, Cap LT, LFN, 2004

W e alsa section 1 of the Petraleumn Act, Cap P10 LFM, 2004 and section 1 of the Minerals and Mining Act, 2004, Cap
B &2 LFER 2004

¥ See also Pension Reform Act, 2014

¥ Sea also Prisons Act, Cap P29, LFN, 2004

" See also Migenan Railway Corporation Act, Cap N12%, LFN, 2004

2 Bee alsa Part B of Companies & Albed Matters Act {CAMA), Cap C20, LFN 2004,
1 See also Migenan Inland Waterways Act, Cap N4T, LFN 2004




Constitutionality of certain Federal Acts affecting the Business Environment:

Nigerian Co-Operative
Societies Act Cap. N98
LFM 2004

Tanes and Levies
(Approved List for
Collection) Act Cap T2
LFM 2004

Mational Inland
Waterways Authority Act

Federal & State
Legislation concerning
Lotteries & other
Entertainment/Gaming
Practices

This Act 15 outside the lagislative competence of the National
Assembly as it purports to make provisions with respect to co-
operative societies, contrary to Section 4 of the 1999 Constitution, as
amended. Item 32 of the Exclusive Legislative List providas that the
regulation and winding up of bodies corporate other than co-
operative societies, local government councils and bodies corpornte
established directly by any Law enacted by a House of Assembly of
a State. It is recommended, therefore, that this Act should be
repealed. Ih any case, various State Laws provide for Cooperative

Societies,

This iz an Easting Law as provided in Seclivn 215 af ihe Constilulion.
The power of the National Assembly with respect to tax laws under
ltem D of the Concurrent Legislative List does not extend to
presciib'rng taxes that Local Governments may collect. Therefores,
the prescriptions in the Act on taxes to be collected by Local
Governments are unconstituticnal.  Similarly, the provisions in
Sections 1 and 2 of the Act excluding the provisions of the 1979
Constitution that are contrary to the provisions of the Act should be
expunged, as an Act cannot exclude any provision of a Constitution.
Similarly any stipulations as to taxes that Local Governments can
collect contrary to the provisions of the 4™ Schedule to the 1999
Constitution are unconstitutional.

The concemn owver the constitutionality of this Act in relation to
waterways within a state should be revisited, The lLagos State

Government, since 1998, has argued that State Govemments hive
legislative competence to regulate the waterways within their states
having regard to the provisions of ltems 36(b) and &4 on the Exclusive
Legislative List. The consequence is that the Federal Government
should have legislative competence in respect of inter-state
Watenways or international waterways

There is an ongoing issue between the Federal Govermment and
State Governments, specifically Lagos State, on whether lottery
activities are concurrent matters, which both the Federal and State
governments can regulate, or residual matiers reserved for
regulation by the State Governments only under the Nigerian
Constitution 1999 (as amended). This issue is pending before the
Supreme Court. We recommend that the Federal and Stite

Governments amicably resolve this issue. This is in view of ‘he
revenue generating potential of gaming and entertainment.



Legislative Review

This Final Report contains a broad range of proposed legislative interventions as progress is
required on a broad range of fronts. There are over one hundred specific recommendations

which should be thought of as a menu of options. They are not an exhaustive list, but each
would make a contribution to small business growth and the ease of doing business in Nigeria.

Furthermore, the proposed laws and amendments will attract private sector participation in

economic activities in Nigeria.

The review of Acts of the National Assembly will be found in Appendix A to this Report. The
Reform Bills will be found in Appendix B. Bills pending before the Senate will be found in
Appendix C, and Bills pending before the House of Representatives will be found in Appendix
D.

The Review is in the following format:

I. Name of Act.

il. Long Title.

iii. Explanatory Memorandum.

Iv. Institutions created by the Act.

V. Identification of Legislative Gaps or specific deficiencies.

Vi. Recommendation on Priority Legislative Areas to be Considered for a
Roundtable.

Vii. Rating.

As mentioned above in the Methodology, each Act/Bill will be rated as follows:

. High Medium Low

A OHighO rating indicates that reform of the law is required as a matter of great importance. A
OMedium® rating indicates that reform of the law is required as a matter of moderate
importance. A OLowO rating indicates that a Law does not significantly impede the ease of doing
business in Nigeria.




A full list of the reviewed legislation with their priority rating can be found in Appendix E to this
report.
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In 2000/2001, the National Council on Privatization (NCP) set up various Committee to reform
sectors of the economy to allow private sector participation. It should be stressed that
members of the NCP are key economic ministers and other stakeholders. The Committees
produced National Policies and Report. These led to the passage of the Nigerian
Communication Commission Act, 2003 and the Electric Power Sector Reform Act, 2005.
However, nine Reform Bills have been under consideration since then but not passed into law.
They are:

National Transport Commission Bill 2015

Nigerian Railway Authority Bill 2015

Nigerian Ports and Harbours Authority Bill 2015

National Inland Waterways Authority Bill 2015

National Roads Fund Bill 2015

Federal Roads Authority Bill, 2015

Nigeria Postal Commission Bill 2015

Federal Competition and Consumer Protection Commission Bill 2015

Petroleum Industry Bill B this Bill was not available for review by the Consultants.

Se@ ™" ® 20 o

In Appendix A, we reviewed the Nigerian Railway Corporation Act, the Nigerian Ports Authority
Act and the National Inland Waterways Authority Act since they are existing laws. The other
Reform Bills are new and are reviewed hereunder.

In addition to the Reform Bills, we strongly recommend that the process of review and re-

enactment of the Companies and Allied Matters Act (CAMA) and the Investment and Securities
Act (ISA) be given utmost priority.

1. The National Transport Commission Bill

This Bill seeks to establish the National Transport Commission (NTC) designed to be a multi-

modal/sector regulator covering the transport sub-sectors of roads, rail, and marine. The NTC
will introduce synergy and inter-modalism in the transport sector that has in the past operated




in a haphazard and un-coordinated manner. It will perform roles akin to those of the Nigerian
Communications Commission (NCC) for the telecommunication sector and the Nigerian
Electricity Regulatory Commission (NERC) for the electric power sector.

In addition to the establishment of the NTC to be an effective, impartial and independent
economic regulator of the regulated transport industry; the other objectives of the Bill include:

a. to promote the implementation of the national transport policy;

b. to provide for an economic regulatory framework for the provision of services and
supply of goods in the transport sector or regulated transport industry;

c. to provide a mechanism for monitoring compliance of government agencies and
transport operators in the regulated transport industry and provide advice to the
Federal Government on matters relating to economic regulation of the regulated
transport industry;

d. to provide for an efficient operation and regulation of the transport sector through
the consolidation and the removal of multiple and duplicate regulatory functions by
the Federal Government and its Agencies;

e. to protect the rights and interests of service operators and users within Nigeria; and

f. to create an enabling environment for private sector participation in the provision of
services in the transport sector.

2. Federal Competition and Consumer Protection Commission Bill

Since the enactment of Privatization and Commercialization Act in 1998, public enterprises
have been transferred to the private investor in the absence of any legal framework for
promoting and regulating competition. The GovernmentOs policy shift from public sector
provision of infrastructure and other services to the private sector has increased the need to
ensure that there is no abuse of dominant positions in the market.

The new regime will also prohibit other anti-competitive practices, such as activities that
substantially lessen competition; control of mergers, acquisition and business combinations and
protect consumers. Of additional importance is the emerging reality that if a legal framework is
not instituted urgently to regulate competition, the hitherto public monopolies will be replaced
by private monopolies with dire consequences for the socio- economic development of the
nation.




The objectives of the Federal Competition and Consumer Protection Commission Bill therefore
are:

1. To promote competition in the Nigerian economy;

2. To ensure fair trading practices, efficiency, equal opportunities for all players in
production, trade and commerce;

3. To guarantee adaptability and balanced development of the Nigerian economy; and

4. To protect consumers and end users of products and services from exploitation,
unfair trade practices, price collusion etc.

To achieve these, the Bill seeks, amongst other thing, to:

¥ Repeal the Consumer Protection Council Act and harmonize its provisions into the
new bill;

¥ Repeal certain aspects of the Investment and Securities Act that conflicts with the
intendment of the Act and its institutional arrangements;

¥ Promote the welfare and interests of consumers and provide them with competitive
prices and product choices;

¥ Expand the space for domestic and foreign competition in a globalised market in
Nigeria;

¥ Regulate monopolies, mergers/acquisition and all forms of business combinations;
and

¥ Prohibit restrictive business practices which prevent, restrict or distort competition or
constitute the abuse of a dominant position of market power in Nigeria.

3. Federal Roads Authority Bill, 2015:
The objectives of this Act are to-

a. manage the Federal Roads Network so that it is safe and efficient, with a view to
meeting the socio-economic demands of the country;

b. establish the Federal Roads Authority to perform the functions set out in accordance
with the provisions of this Act;

c. promote the sustainable development and operation of the road sector; and

d. facilitate the development of competitive markets and the promotion of enabling




environment for private sector participation in the financing, maintenance and
improvement of roads in Nigeria.

When passed into law, the Federal Roads Maintenance Agency Act will be repealed.
4. National Roads Fund Bill, 2015
The objectives of this Act are to B

a. establish the Road Fund which shall be a repository for revenues accruing from road
user charging systems and any other sources for the purpose of financing the
maintenance and other activities related to the provision and upkeep of national
roads;

b. establish the National Roads Fund Board which shall be responsible for the
management of the Roads Fund in accordance with the provisions of this Act; and

c. promote the sustainable development and operation of the road sector.

5. Nigerian Postal Commission Bill, 2015
The objectives of this Act are to:

a. implement the National Postal Policy as may, from time to time, be modified and
amended;

b. establish a regulatory framework for the Nigerian postal industry and for this purpose
to create an effective, impartial and independent regulatory authority;

c. promote the provision of a modern universal, efficient, reliable, affordable and easily
accessible postal services with the widest range and coverage throughout Nigeria;

d. encourage local and foreign investments in the Nigerian postal industry and the
introduction of innovative services and practices in the industry in accordance with
international best practices and trends;

e. ensure fair competition in all sectors of the Nigerian postal industry and encourage
participation of Nigerians in the ownership, control and management of postal
organizations;

f. encourage the development of postal-manufacturing and supply sector within the
Nigerian economy and promote effective research and development effort by all
postal industry practitioners;




g. protect the right and interest of service providers and consumers within Nigeria;

h. ensure that the needs of the disabled and elderly persons are taken into consideration
in the provision of postal services;

i. ensure an efficient management including planning, coord ination, allocation,
assignment, registration, monitoring and use of national resources in the postal sub-
sector and also promote and safeguard national interests, safety and security; and

j. do such other things that are incidental to the attainment of the above stated
objectives.




Recommendations

Having reviewed the Doing Business Report 2016 (especially the Economy Profile for Nigeria,
2016), the various Federal Acts and Bills in the National Assembly affecting micro, small to
medium-size enterprises and participation of the private sector in business activities and taking
into account other publications including the Nigerian Law Reform Commission Reports on the

Companies & Allied Matters Act and the Nigerian Investment Promotion Commission Act,

amongst others, we recommend as follows:

1. Doing Business Report, 2016

a) The Federal and State Governments must collaborate if the ranking of Nigeria in
Doing Business is to be improved upon. This is so because the ranking of
economies in the Doing Business Report is determined by regulatory processes,
procedures and practices in states and not necessarily Federal Laws. In Nigeria,
commercial cities of Lagos and Kano were used to determine the ranking of
Nigeria and not Abuja. In other words, the regulatory environment in Lagos and
Kano States determined the ranking of Nigeria. We believe that similar results
will be found in other States. For instance, in Lagos and Kano States, there are
about 18 taxes or mandatory contributions that business entities pay. While we
believe that there is the need to widen the revenue base, the Government should
also bear in mind the effect of such revenue drive on MSMEs. International best
practice requires the implementation of self-assessment system and an e-system
for filing and paying taxes.

b) Several state practices that adversely affect MSMEs shoutl be stopped
immediately. These include absence of access to finance and land by such
entities.

C) Out of 189 countries studied in Doing Business, 103 countries no longer require a
minimum paid up capital to start a business. International best practice is to
reduce or eliminate such requirement and simplify the company registration
process. The Corporate Affairs Commission (CAC) and the Nigerian Investment

54 We have already reviewed the Doing Business Report, 2016 and made specific recommendations on the 10 indicators. This set of recommendations should be
read along with those recommendations.




d)

f)

9)

Promotion Commission (NIPC) should collaborate in this regard in ensuring that
the One-Stop Shop is improved upon. OSame DayO registration initiated by the
CAC should be sustained. Similarly we should take advantage of using electronic
processes in company registration. From Doing Report 2016, it takes 5 days to
reserve a corporate name at CAC, 7 days to prepare incorporation documents
and pay stamp duties and 11 days to register a company.

The procedural requirements for obtaining construction permits to build a house

or warehouse or factory should be published in a dedicated website and
applicants should be given various options of paying the req uired fees.
Furthermore, fees should be collected once and by one entity on behalf of the

others. At the moment, obtaining soil investigation report in Lagos takes 14 days,

obtaining environmental technical analysis report takes 7 days and obtaining
development permit from the Lagos State Physical Planning Permit Authority
takes 42 days. In Lagos State, there are other requirements specified by the
Lagos State Material Testing Laboratory, Building Control and Zonal Agency and
Fire Department.

While the challenges of regular supply of electricity are well known, there is the
need to streamline application and approval processes, increase transparency of
connection costs and implement automated system for outage warning and

restoration. In Doing Business Report, this is one area that Nigeria did very badly.
Nigeria is ranked 182 out of 189 economies not on the basis of regular supply of

electricity but on regulatory processes.

The procedure for legally transferring title on immovable property is cumbersome.
Apart from the constraints imposed by the Land Use Act (takes about 61 days to
obtain GovernorOs consent in Lagos State), time limits should be set in obtaining
other approvals from the Ministry of Lands and Physical Planning, Land Registry,
Lands Bureau, Land Services Department, Surveyor GeneralOs Office and Stamp
Duties Office. This is also one area where Nigeria did badly as it is ranted 181 out
of 189 economies.

Trading across borders is one area that Nigeria has done badly as she is ranked
182 out of 189. International best practice requires electronic submission and
processing of documentation in trading across borders.




h)

Small claims courts, specialized commercial courts, case management systems
and automation of court processes should be introduced in the dispute resolution
process. Furthermore, alternative means to resolve disputes should be
encouraged by the judiciary by referring pure commercial disputes to the
commercial courts and urging parties to adopt Alternative Dispute Resolution
(ADR) processes. Where counsel unreasonably fail to adopt these processes,
costs should be personally paid by the counsel.

The rights of creditors should be strengthened by streamlining insolvency
proceedings. The option of liquidation or winding up of a company should only
be pursued if it is clear that the company cannot be saved.

2. Passage of Reform Bills

With the reform of key sectors of the economy, need to provide a proper regulatory
environment and create enabling environment for private sector participation in the
economy, we recommend that the following eight (8) bills sponsored by the National
Council on Privatization (NCP)/Bureau of Public Enterprises (BPE):

Vi.
Vil.
Viii.

Federal Competition and Consumer Protection Bill, 2015.
National Transport Commission Bill, 2015.

National Roads Funds Bill, 2015.

Federal Roads Authority Bill, 2015.

Nigerian Postal Commission Bill, 2015.

Nigerian Ports & Harbours Authority Bill, 2015.

Nigerian Railway Authority Bill, 2015.

National Inland Waterways Authority Bill, 2015.

We would like to add that there are various versions of these Bills that have been in
circulation since 2003. The ones that we reviewed and recommend are those of 2015
that were submitted to the National Assembly in May 2015.

3. Passage of other Bills

Highly rated Bills should be accorded priority for consideration and passage.




4. General Recommendations

I. We found that there are similar bills in the National Assembly sponsored by
different members. We recommend that the National Assembly should establish a
central clearing house for all bills to ensure that they are streamlined and
duplication avoided before presentation to the National Assembly.

il. We also found some bills that are not bills properly so-called. We found
proposed amendments that are badly drafted. The establishment of a central
clearing house will ensure that before a bill is listed for first reading, a proper
evaluation has been carried to determine its desirability or otherwise. It is
inefficient to wait till public hearing before the fact that similar bills are pending in
the National Assembly is known.

iii. There are conflicts between the provisions of the Public Enterprises (Privatization
and Commercialization) Act and the Infrastructure Concession Regulatory
Commission Act on the one hand, and the Public Procurement Act and the
Infrastructure Concession Regulatory Commission Act on the other. Consequential
repeal or amendments to these Acts is imperative.

iv. In terms of consumer protection, there are conflicts between the provisions of the
Consumer Protection Commission Act and the Civil Aviation Authority Act and the
Electric Power Sector Reform Act, among others. It is hoped that when the
Federal Competition and Consumer Protection Commission Act is passed into law,
the conflict will be eliminated.

V. In considering this Report, we recommend that the leadership of the Senate and
the House of Representatives should collaborate to ensure proper coordination

and implementation.

5. Constitutional Provisions

We note that a Constitutional Review Committee has been set up. We recommend that
the constitutional challenges highlighted in this Report are taken into account especially
that of the Land Use Act, vesting the entire property in and control of all minerals,
mineral oils and natural gas in the Federal Government, the jurisdiction of the Federal




High Court and that of the Tax Appeal Tribunal and other matters that are in the
Exclusive Legislative List - for example, railways. This will lead to the consequential
repeal of the Petroleum Act, the Mines and Minerals Act, amongst others.

-




Conclusion

We would like to thank the Office of the Senate President that partnered with the Department
for International Development (DFID) through its programs: Enhancing Nigeria Advocacy for a
Better Business Environment (ENABLE 2) and Growth & Employment in States (GEMS 3) in
order to undertake this detailed review of existing and proposed Federal legislation that affect,
either positively or negative, the activities of businesses in Nigeria. !

We look forward to serving all of you in other capacities in the future.

Professor Paul Obo Idornigie, SAN jé g _.__342

Team Leader

F
Leonard Ugbajah, Member of the Team %
Eberechi M Okoh, Member of the Team #

Isaiah Bozimo, Member of the Team
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Apendix A - Acts of the National Assembly

1. Name of Act: Animal Diseases (Cantrol) Act, Cap. A17 Rating:  Medium

Revised Edition, LFN, 2004

Long Title: An Act to provide for the eontral and prevention of animal diseases,
with the object of preventing the introduction and spread of
infectious and contagious diseases among animals, hatcheries and
poultries in Nigeria.

Explanatory Memorandum: Nl

[nstitution(s) created: Mil.

Gaps/Deficiencies: 1. By section 1 of the Act, poultry may be imported Inte Nigena
under a license. Following the ban on importation of froen

poultry in 2003 a question arises as to the full impon of this
section. The section as centained in our laws create: a
qualification on the ban {due regard being had 1o the fact that
the ban was later in time).

£, Section 1% impases a maximum fine of N100 ar the closure of
hatchery and poultry farms for failure to obtain registraton
licenses, This fine is out of tune with the present day economic
realities considering the fact that poultry is a small to medism
Bize enterprise.

Recommendations: 1. Due consideration should be had to the impornt prohibition list
vis-awvis the World Trade Organisation treaty signed by
Migeria. Consideration must alse ba given to tha affect of he
ban on demand and supply, the health implications of
continued importation and the opportunity cost of uphaldng
the ban. Consequently, the Act should be amended to provdes
clarity on whether the impeortation of poultry Is absolutely

prohibited or may be importaed under a licence,

2. The punishment section should be amended to provide for
stiffer penalties.

2. Name of Act: Arbitration and Conciliation Act, Cap A18, Rating:
LFN 2004

Leng Title: An Act to provide a unified legal framewark for the fair and efficiznt

settlement of commercial disputes by arbitration and conciliatisn;
and to make applicable the Convention on the Recognition 2nd

Enforcement of Arbitral Awards (New York Convention) to any
award made in Migera or in any contracting State arising oul of
international commercial arbitration.




2. Name of Aet:

Explanatory Memorandum:

Institutionls) created:
Gaps/Deficiencies:

Recommendations:

3. Nﬂl‘lﬂ:ﬂfﬁ!;t&
Long Tithe:

Explanatory
Memaorandum:

Institution(s) created;
Gaps/Deficiencies;

Arbitration and Canciliation Act, Cap A18,  Rating:
LFN 2004

The Act pr:u'.rldes. a unified legal frame waork far the fair and efficiznt

settlement of commercial disputes by arbitration and conciliation,
The Act also makes applicable the Convention en the Recognition
and Enforcement of Arbitral Awards (New York Conventian) to any
award made in Migena or in any contracting state arising out of
international commercial arbitration.

Mil,

The Act iz cutdated and obsolste.

The Draft Federal Arbitration and Canciliation Bill 2007 should be
updated to repeal and re-enact the Arbitration and Conciliation

At >

Coastal and nland Shipping (Cabotage) Act Rating:

An Act to resirict the use of Foreign Vessels in Domestic Coastal Trade
to Pramaote the Development of Indigenous Tonnage and to establish
a Cabotage Vessal Financing Fund; and for Ralated Matters.

This Act restrcts the use of foreign vessels in Domestic Coastal Trade,

promaotes the development of indigenous tonnage and establishes a

Cabotage Vessel Financing Fund.

Nil.

1. Section 3of the Act restricts domestic coastal trade to vessels that
“wholly owned and manned by a Nigerian citizen, buift and
registered in Nigeria”, This provision constitutes a bottleneck as
hardly any ships are built in Nigera.

2. Likewisz, under Section 11 of the Act, the Minister may grant a
waiver to a vessel on the requirement for & vessel to be built in
Nigeria where he is satisfied that no Nigerian shipbuilding
company has the capacity to construct the particular type and size
of vessel specified in the application.

Waivers will invariably be granted as the "built in Migena®
reguirement is one that can hardly be met in the prevailing

circumstances.

55 Thiz Bill was drafted in 2004 by a Committes set up by Chief Bayo Cjo, SAN when he was Attormey General of the

Federation and Minster of Justice,



3 NemeofAct Coastal and ilsnd Shipping (Cabotagel At Rating: [}
3. The grant of waivers under Sections ¥ to 11 of the Act is at the
Minister's discretion. |t may be open to abuse where the Minister
is not cognisant of the technicalitiss invalved with the grant of 2
wanear,

4, Section &2 of the Act requires every vessel intended for use under

the Act to be duly registered by the Registrar of Ships in the

Special Register for Vessels and Ship Owning Comparies

engaged in Cabotage. This amounts to double registration as the

same Vesels are registered under the Nigerian Flag State regime,

Recommendations: 1. The current waiver waiver system under the Act has nat warksd 1o
the benefit of Nigerian operatars. Seeking other policy/legal

measures to realize the objectives of the Act should, thersfore, be

considersd,

For instance, under a proposed single license system, a License
will be granted to the owner of {or persan who has day to day
responsibility for) a vessel to access the Nigerian coastal tradefor
a periad for 12 months. Application for a License would not be

restricted to Migerian vessals.

The Act should be amendad, espacially the application process,
the consderations ralevant to the Minister's decision; and the
conditions applicable to Fermits and the transfer and cancellaton

wl P,

2. Furthermare, the Act should be amended to include minimym
Nigerian crew requirements for foreign vessels. The awner of (or
person who has day to day responsibility for) a foreign vessel
should also be required to train @ minimum number of Nigeran
personnel for the duration of their License, This condition should
be relevant in detemining whether a new License should be
granted,

Should a foreign registered vessel breach the applicable Nigenan
crew requlrements, it will be subject to a monetary penalty as well

as the possipility of the cancellation of the License,

A f-:::reugn r@gls-mr-e-uj VESEElS CD!T'lP'IIEII"lCE' Wit the I\Jlg-@nan Clang)

requirements can be verfied and enforced wvia the Minister, whe
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4. Name of Act:

Long |itie:

Explanatory Memorandum:

Institution(s) created:
Gaps/Deficiencies:

Coastal and Inland Shipping (Cabotege) Act  Reting: [JCEY

may ask a License applicant to provide further information on this

paint in censidering an application,

Section 22 of the Act should be repealed. Resignation underths

Nigerian Flag State regime should be a condition precedent for

the grant of a Licence under the Act, A record of Licence holders

should be publicised in 3 website to ensure compliance,

Companies & Allied Matters Act (CAMA), Cap  Rating: [BGISY

€20, LFN 2004,

An Act to establish the IZ_Z-::-rF.l:nratE Atfairs Commission, provide far

the incorperation of companies and incidental matters, registraton

of business names and the incorperation of trustees of certain

Communitias, bodies and asscciations.

Mil.

Corporate Affairs Commission.

Cut of the 189 countries studied by the World Bank in Dang
Business 2014, 103 countries no longer have provision on
minimum share capital to incorporate a company, Indesd,
Migera is ranked 139 out of 189 economies. Intemational best
practice reguires that we eliminate or reduce minimum share
capital. This issue of minimum share capital should be revisited
by reviewing the provisions of the Companies & Allied Mattars
Act (CAMA)® The Law Reform Commission in its Report of
2007 has proposed an upward review of this provision -
N30000.00 for private companies and N2m for public

companies.®’

Section 281 of CAMA provides for multiple directorship,
During the trial of bank directors in the era of failed banks in
MNigeria, it became obvious that this provision has adverse

56| the 1968 Co mipanies Act, thers waz no requirement for a minimum share capital. However, at page S0 aof the R‘ep:-r'l
an the Refarm of Migeran Company Lew, Migeran Law Reform Commission, 1988, the Commizstion recammendad the
introduction of minimum share capital of N10,000 for a private company and MN500,000 for a public company. This can
now be found in section 27121a) of CaMA, Tha reazon gi'.'an then for the introduction is tha prevantion of irrupjpnrsibm
and indiscriminate incorporation. \We are not sure whether this has worked, The CAC will need to drastically reviaw it
Regulations’Guides to ease incorporation of companies and registering of business names,

S75ee the Report of the Migerian Law Reforrn Commission on the Review of CAMA, 2009, para 107-109.
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4. NameofAct:  Companies & Allied Matters Act (CAMA), Cap Rating:

effect on the Migerian eco nu:nm_l,.'f’sWE belisva that the number

shauld be pegged at a maximum af 5.

Section 351 of CAMA defines 'a small company' to exclude
aliens. We balieve that that is inconsistent with the provisions
of the NIPC Act that provides for 100% equity participaton

even by aliens except in the "negative list”.>®

There is no provision on corporate social responsibility. Atthe

moment, it is a matter of moral suasion or requirements of
Code of Corporate Governance, Other than the duty owed to

shareholders and workers by directors, there is no such daty
to suppliers, customers nor is there any provision on the
impact of the company’s operaticns on the community and
environment.®

House Bill No. 1511151 has proposed amendments to
Sections 16, 585 and 609 of CAMA dealing with the powers
to make Regulations. Regulations are in the category of
‘delegated legislation’. When a statutory body is established,
the body usually has powers 1o make Regulations with the
approval of the supervising Minister. Whereas the Minister is
empowered to make such Regulations under CAMA with the

approval of sither the President or the Mational Ceuneil af
Ministers, the propased amendment is to the effect that the
Cammission should make the Regulations with the approval
of the Prasident. We do not support the amendment. What
we ae recommending is that the Commission should make
the regulations with the approval of the Minister.

585ee also paras 117-121 of the Migerian Law Reforn Commission's Report on the Reform of Migenan Campany Law,
1958 where the number was pegged at 4 but this was not reflacted in CAMA and paras 34-33 of the Migerian Law
Reform Commission's Report on the Review of CAMA, 2009, |t is notewaorthy that section 193} of the Banks and Cthar
Financial Institutions Act, Cap B3, LFM, 2004 F-r|:||'|||:|i'.: multlplu dir:lﬂ-ur:hip

S9%ea sactions 17 and 18 of the MIPC At

0ces secticn 172 of the UK's Companies Act 2004 that provides that a director must act in the way he considers, in good
faith, would be most iikql:,r 1o promote the success of the COMmpany for the benaefit of its members as a whaole, and in
deing 52 have regard, amangst other matters, to [a) the fikely consequences of any decision in the leng term, {b) thy
interests of the company's employees, (o] the need to foster the co mpany s business relationships with 3u Fp|ier=.
custemers and others, and [d) the impact of the company's operations on the communlty and the envirenment.




4. Name of Act: Companies & Allied Matters Act (CAMA), Cap  Rating:
C20, LFN 2004,

6. AstoSection 54 of CAMA (Foreign Businesses doing business

In Migeria, there is a lack of clarity {and little judicial guidance)
on what amounts to doing business, and whether there ars
any activities that are exempt from this requirement, |n view
of the technological developments that have occurred since
CAMA was enacted, it s not clear whether intermet-bazed
businesses that do not require a physical presence in Migeia,
but provide services that can be accessed by Nigerians, will

be considered to be doing business in Migeria.

7. CAMA I outdated and does not relate to the circumstances
of current times. The penalties it prescribed in the Act are, in
certan instances, as little as =M=25.00 and, as such, can
hardly serve as deterrents.

8. The requirement for at least 2 {two) directors and shareholders
as provided in the CAMA discourages business incorporation.

9. The current provisions on reduction of share capital are
cumbersome.

10. As to Sections 156 and 160 of CAMA, the inability to provde
for some measure of financial assistance sometimes prohibits

small businesses from raising the much-needed capital,

11, There is lack of clanty on whether charges over shares are
regisiratle; as this is not specifically listed in Section 197 of
CaMA, See also Section 198, Most lenders take a cautisys
approach and insist that share charges should be registersd,
The MSME borrower has to bear the cost of stamping and
thereafter registering such sacurity at the CAC.

12. The Financial Reporting and Audit reguirements under
Sections 357, 370-375 of CAMA are too onerous for MSMEs

and, therefore, discourages compliance.

13. Certain provisions of the Companies Regulations 2012 deviate
from CAMA. An example is the provision of Section 102 of

CAME and TR 2904) of the Regulation dealing with increass in
share capital. Whereas section 102 of CAMA provides tiat

such increase can be done by the company in a genaral




4. NameofAct:  Companies & Allied Matters Act (CAMA), Cap  Rating:

meeting (l.e. by ordinary resolution), the Regulation provides

far EFIF_"CIEI| resolution, A Regulation cannot be inconsistznt

with the principal enactment.

14. Although Section 338 of CAMA deals with "holding company'
and ‘subsidiary company', guidance is neeaded on the
definition of small company (Section 357), with specific
regulations on its gevemnance and development especially in
relatisn to financial statements, audits and filings at the CAC.

Rarammeandatinne: 1. Tha kxeiees of minimom cshars capital, moltiple Him&rnmhip,
definition of small companies as provided in CAMA should be
revisited. This Is a marer that should be discussed at the
Reundtable.

2. Thereshould be provision on corporate social responsibility as
obtains in section 172 of the UK's Companies Act, 2004,

3. The proposed amendment in House Bill Ne. 15.06.09 should
be considered,

4. The prcpn::—s.ec‘.l amendment in House Bill Mo, 1511151 should
be discontinued. In its place, Sections 14, 585 and 50% of
CAMA should be amended to the effect that the Commisson

may make regulations with the approval of the Minister.

5. Clear guidance should be provided as to what amounts to
doing business for the purpose of Section 54 of CAMA

6. Genemlly, the penalties under the CAMA need to be reviewed
if they are to serve as a detement,

7. A prvate company should be allowsd to have 1 (ong)

shareholder and T {one] director if its promoter deems it fit

B. The requirement of a minimum share capital should be
abolisned, as should authorised share capital. The government
should reduce significantly, or eliminate completely, the
payment stamp duly on share capital. Alternatively, a minimal

flat fea should be introduced for the payment of stamp daty
and incorporationfiling fees together regardless of the shyre




4.

Name of At Companies & Allied Matters Act (CAMA), Cap Rating:

12,

T

14.

T

16.

capita of the company, in order to encourage the

establshment of more companies/MSMEs,

Introcuce an alternative capital reduction process which dees
not regquire court sanction under Section 107 of CAMA.

. The provisions in Sections 156 and 160 dealing with financial

assistance should be reviewed and limited to public limied
companies, since the shares of private companies are closely

held and shareholders have greater control over the decisions
of the company/board on whether or not to provide finandal
assistance.

. Charges on shares should be clearly specified as not be subject

1o registration,

MSMEs should be exempt from the requirement to apprint
auditors whilst their annual tumover remains below a pre-
determined threshold; exempt MSMEs from the reguirement
to file audited financial statements along with their annual
retums; and the format of the financial statements for MSMEs
should be simpler than for larger companies (Sections 357,
370-375).

The CAZ nesds te review certain previsions of the Companies
Fegulation 2012 where they depart from the prowisions of
CAMA,

We recommend the implementation of different sets of rules jn
relation to matters such as audits and filing of accounts for
MSMEs in Migeria, as the provision of ‘one law for all” tends to

impose a disproportionate burden on M5SMEs.

In the review of CAMA, consideration should be given te what
amounts to ‘micra’, ‘small’, and ‘'medium’ enterpnses instead
of the broad categorization of ‘small companies’ or

‘subsidianes”.

Oither procedural challenges at CTAC in terms of incorporatan
and statutory F-Iings. should be addressed in the Regulativns

especially by taking advantage of IT, reviewing the cost of
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4. NsmeofAct:  Companies & Allied Matters Act (CAMA), Cap  Rating:

5. Name of Act:

Long Title:

Explanatory
Memearandurm:

Institutions) created:
Gaps/Deficiencies:

Recommendations:

registering security, filing of notices when a director or

sharsholder has left a company or there are changes of

directars and sharshalders,

Companies Income Tax Act, Cap. C21, Revised  Rating: [GI=Y
An Act to consolidate the provisions of the Companies Income Tax
Act 1967 and to make other pravisions relating thereto.

Mil

Mil

1. Section 19 of the Act is to the effect that where a dividend is paid
out as profit on which no tax is payable due to no total profits or
total profits which are less than the amount of dividend which |s
paid; by a Nigenan company, the company paying the dividend
shall be charged to tax on the dividends declared as though the
dividends reflect the company’s profits.

This provision which ariginally seeks to dissuade tax evasion on
eertain profite is very wide and inadvertently brings within its purview
income that 1as already suffered tax, thus amounting to double

taxation.

Z. Section 33 provides for the payment of minimum @ax. Thus a
company which has na profits is mandated to pay taxes albeit the
minimurm. This provigion may act as a disincentive to doing business
in Migeria.

3. There is alacuna in the law on the treatment of e-commerce in
Nigeria. Progpective foreign investors are at a loss as to what 1ax
regime regulates thair e-commerce transactions in Nigeria.

4. With the efforts of the Nigerian tax system to embrace the use of
technology, there remains a lacuna in the Withholding Tax
Regulations on the automated credit of remittances.

Taxation is central to doing business. There is need to make

amendments on the excess dividend provisions, minimum tax
provisions, reduce the incidences of double Taxation and 1o

generally make amendments to make provisions for e-commerce
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5. Name of Act:
Long Tithe:

Explanatory Memorandum:

Institution(s) created:
Gaps/Deficiencies:

Recommendaticns:

7.  Name of Act-
Long Title:

Explanatory
Memaorandum:
Institution(s) created:
Gaps/Deficiencies:

Companies lhcome Tax Act, Cap. C21, Revised  Rating:
Edition, LFN, 2004

and other ways to utilize information technology for better efficiency

in tax collections.

Consumer Protection ;_ﬁuﬁ&i}ﬁtﬁﬂﬂp.-'ﬂi Rating: f""'
Revised Edition, LFN 2004, il
An Act to provide for the establishment of the Consumer Frctecu-:?.m"
Council and for matters connectad therewith

Ml

Consumer Protection Council.

On the basis of statutory provisions, there are no provisions that
directly impede doing business in Nigeria. As such, there are no
identified legislative gaps crucial to the Business Environmant
Legislation review, However, there are several laws dealing with
consumer protection in Nigeria, Other than this faw, there is the
Migerian Communications Commission Act, the Civil Aviaton
fwthority Act and the Electric Power Sectar Reform Act. This has
led 1o constant turf fighting between the CPC and some of these
other agencies.

We recommend the repeal of this Act and re-enactment as partof
the Faderzl Competition & Consumer Protection Commission Bill.

Copyright Act, Cap, €. 28, LFN, 2004 Rating: [EECTY

An Act to make provisions for the definition, protection, transfer,

infringement of and remedy and penalty thereof of the copyright in

literary works, musical works, artistic works, cinematograph filing,

sound recordings, broadcast and other ancillary matters.
il

Migerian Copyright Commission.

1.

The Act includes "computer programmes” in the definition of
“literary works”. Whilst a "cemputer pragramme” is defined in
Section 51 as "a set of statements or instructions to be used
directly or indirectly in a computer in order to bring about a
certain result”, the Act faile to define what a computer js.




7. NameofAct:  Copyright Act, Cap. C. 28, LFN, 2004 Rating: JGIEY
There could be ambiguity in defining whether maokils devices,
televisions, tablets and other similar devices would be classified
as ‘computers” for the purposes of the Act.

2. The "fair dealing” exception in the Second Schedule to the Act
does not give any guidance as to what should be considered in
assessing whether use of copyright material is fair,

3. The "fair dealing”™ exception Is confined to a set of prescribed
purpoeses. With a confined fair dealing exception, many uses that

may well be fair will continue to infringe copyright, because the

use doesnot fall into one of the listed categories of use. For sich

uses, the gquestion of faimess is never asked.

4. The Act does not make provision for copyright material tha is
neglected and wasted because the owners of the relevant rights
cannot be found, and therefore permission to use the material
cannot be given.

Recommendations: 1. The Act should include a definition of “computer”. The Mauritian
Copyrigkt Act 2014 provides useful guidance. It define: a
computer a5 "an alectronic or similar device having infarmaton
processing capabilities”. In section 258 of the EBEvidence Act,
2011, a "computer” is defined az any device for storing and

processing information, and any reference to information beng

dedived from other infornmation is a reference 1o its being werived

fram it by calculation, comparison or any other process.

2. The Act should be amended to provide that a fair dealing with
copyright material for one of the following purpeses does not
infringe copyright:

research or study;
criticism ar raview;
parcdy or satire;
reporting news,;
professional advice;

R S TR

guotation;
non-commercial private use;

iNncidental or ecnnical use;

= ik

library or archive use;
|.  education: and
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Name of Act:  Copyright Act, Cap, C. 28, LFN, 2004 Rating: JEGIY

k.

access for people with disability,

The Act should also include non-exhaustive list of the factors 1o

be considered in determining whether the dealing is a fair. The

non-exhaustive list of faimess factors should be;

o o

£

the purpose and character of the use;

the nature of the copyright material;

the amount and substantiality of the part used; and

the effect of the use upon the potential market for, or value

of, the copyright matearial.

3. Alternatively, the Act should be amended to repeal the cument

"fair dealing exception” and include a non-restrictive and

technalogy-neutral exception for fair use.

A technology-neutral open standard such as fair use has the ability

to respond to future and unanticipated technologies and busingss

and consumer practices.

The fair use exception should contain:

an express statement that a fair use of copyright material does
not infringe copyright;

a nen-exhaustive list of the factors to be considered in
determining whether the use Is a fair use (the fairmass
factorsy: and

a non-exhaustive list of illustrative uses or purposes that may
gualfy as fair use {'the illustrative purposes’).

4, The Act sheuld be amended to limit the remedies available in an

action for infringement of copyright, where it is established tFat,

at the time of the infringemeant;

d.

a reasonably diligent search for the rights holder had been
conducted and the rights holder had not been found; and
as far as reasonably possible, the user of the work has clearly
attributed it to the author.

Ihe Copyright Act should provide that, in determining whether g

reasonably diligent search was conducted, regard may be had 1o,

among other things:




7.  NameofAct:  Copyright Act, Cap. C. 28, LFN, 2004

8. Name of Act:
Long |itie:

Explanatory
Memorandum:

Institution(s) crested:

Gaps/Deficiencies:

Recommendations:

<. Mame of Act:

Long Title:

Explanatory
Mermaorandum:
Institutionis) created:

Rating: Wail-y

the nature of the copyright material;
howand by whom the search was conducted;
c. the search technologies, databases and registers available at
the time; and
d. any guidelines, protocols or industry practices about
conducting diligent searches available at the time.
Customs and Excise Management Act, Cap. Rating:
An Act to regulate the management and collection of duties of

customs and excise, and for purposes ancillary thereto.

Mil

Refers to the Customs, Immigration and Prisons Services Board
established under section 1 of the Customs, Immigration and Prisons
Services Board Act.

On the basis of statutory provisions, there are no provisions that
directly impede doing business in Nigeria. As such, there are no
identified legislative gaps crucial to the Business Environment
Legislation review,

The Act should be amended to provide for electronic submission
and transmission of custom documentations as wel| as automate its
ProCesses

Deep Offshore and Inland Basin Production
Sharing Contracts Act, Cap. D3, Revised

Edition, LFN, 2004

An Act to, among other things, give effect to certain fiscal incentives

Rating: Medium

given to the oil and gas companies operating in the Deep Offshors
and Inland Basin areas under production sharing contracts between
the Migerian Mational Petroleurn Corporation or other compan ies
holding oil prospecting license or il mining leases and various
petroleum exploration and production companies.

Nil

il
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Sharing Contracts Act, Cap. D3, Revised
Editian, LFN, 2004

Gaps/Deficiencies: There is no specific deficiency that negatively impacts on doing

business in Nigeria. However, there is provision for a periodic review

which is presently due and would have an effect on businesses
regulated by the Act.

Recommendations: 1[f

10. Name of Act:

Long Tithe:

Explanatory Memorandum:
Institution(s) created:

Gaps/Deficiencies:

Recommendations:

Section 16 of the Act provides for periodic review; firstly, if the
price of crude oil exceeds twenty dollars per barrel and secondly
after a period of fifteen years from the date of commencement.
This provision was created in 1999, which covers the fifteenth year
review mark. In accordance with the Act, There is need 10 review
the Act to ensure it remains beneficial to the national economy
which should in tum, positively impact the Nigerian businsss
anvironment,

There are two separate bills before the house. The first seeks to
increase royalties and the latter which seeks to repeal the Act
appears to be targeted at oil pollution. The second kill is however
very vague. It is desirable that these bills are merged. Further and
in line with the first Bill, royalties should be increased but in less
percentages than advised on the face of the bill o take nto
consideration the current fall in oil prices and to also reduce any
foreseon rasistance to the increments,

Environmental Impact Assessment Act, Cap.  Rating:

An Act to set out the general principles, procedure, and mathods

to enable the prior consideration of environmental impact
assessment on certain public or private projects.

Mil.

Mil.

On the basis of statutory provisions, there are no provisions that
directly impede doing business in Migeria. As such, there are no
Identified legislative gaps crucial to the Business Environment

Legislation review.
Mil.




11, Name of Act:
Long Title:

Explanatory
Mermorandum:
Institution(s) created;
Gaps/Deficiencies:

Recammendaticns:

Federal Highways Act, Cap. F13, LFN 2004, Rating:
An Act to vest the powers of management, direction and control of
Federal highways throughout Nigeria in the Minister of Works and
Housing, in respect of planning (including research and designing of
Federal highways), the construction and maintenance, the

supervision of users of such highways and the regulation of traffic
therson,

il

1. Under Section 2 of the Act, the Minister has powers to erect,
equip and maintain toll gates on the any Federal Highway. This
power can be delegated to any officer, agent or persen,

£, Under Sections 5-18, various offences are created but no
provision is made to specify what court has jurisdiction.

3. Clearly, the government alone cannot fund the regular
maintenance and re-construction of Federal Highways. However,
there s no provision on the establishment of 2 'Highway Fund' for
the maintenznce and re-construction of Federal Highways.

1. The Fedearl Highways Act should be amended to provide for the
court that has jurisdiction over offences created under the Act,

2. The Mational Roads Fund and the Federal Roads Authaority Bills

Lefore the National Asseimbly should be passed e law.

3. The National Roads Fund Bill shall be a repository for revenuss
from road user and will be a source for financing the development,
rehabilitatior, maintenance and other activities related to the
provision of national roads, The Federal Roads Authornty Bill sesk;
te provide the legal framework that will, among others: repeal the
Federal Roads Maintenance Agency (Establishment, etc.) Act No 7 of
2002 and subsequent amendments; create improved institutional
structures; separate policy functions from operations and
management; ensure improved funding of the sector; invalve the
private sector in the financing and management of the sector;

encourage road users to use roads more respunslbly and contribue

twr the cost of roainairi g thie road anoTin; e ote the austamakls
development and operation of the road sector; and facilitate the

devalopment of competitive markets and the promaotion of Enabllng




11, Name of Act:

12.  Name of Act:

Long Title:

Explanatory
Memaorandum:
Institution(s) created:;

Gaps/Deficiencies:

Recommendations:

13, Name of Act:

Long Tithe:

Explanatory Memaorandum:

Institutionis) created:

Federal Highways Act, Cap. F13, LFN 2004, Rating:
envirenment for the private sector participation in the financing,
maintenance and imprevement of roads in Nigeria,

4, The Federal Roads Authority Bill will be established under the
Federal Roads Authority Bill while the Mational Roads Fund will be
established under the National Roads Fund Bill

Federal Housing Autherity Act, Cap. F14, LFN  Rating: Medium
2004

An Act to establish the Federal Housing .-"-"«.l;llfhl:irlt:," as a Statutory
Lorporation and to vest the Authority with responsibility tor
preparation of a Mational housing programme and to executs such
of the programme as may be approved from time to time by the

Federal Government.

Federal Housing Autharity (FHA)

1. The functions of the FHA include the making of recommendations
to the Govemment on such aspects of urban and regional planning,
transportation, communications, electric power, sewerage, and
water supply development as may be relevant to the successful
execution ofhousing programmes approved by the Government;

and the execution of such housing programmes as may be approved
by the LGovemment,

2. Both Federal and State Govemmeants have regional and urban
planning laws. The powers and functions of the FHA may conflict
with that of state govemments in this regard.

Meed for a clear demarcation of the role of the FHA and that of state

governmen Lz,

Federal Inland Revenue Service Act, 2007, Rating: [GIEY
Cap F36. LFN, 2004

An Act to provide for the establishment of the Federal Inland

Revenue Service charged with powers of assessment, collection of,
and accounting for revenues accruable to the Government of the
Mederation, and for rehated matters.

Ml

Federal Inland Revenue Service and Tax Appeal Tribunal
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13. NameofAct:  Federal Inland Revenue Service Act, 2007,
Cap F36. LFN, 2004

Gaps/Deficiencies: 1. Secticn 59(2) of the Act provides that the Tax Appeal Tribunal

(TAT) shall have power to settle disputes ariging from the

operations of the Act and under the 17 Schedule to the Act.

2. The 17 Schedule to the Act provides for the legislations over
which the TAT shall have jurisdiction. They include the
Companies Income Tax Act, the Petroleum Profit Tax Act, the
Personal Income Tax Act, the Capital Gains Tax Act, the Value
ddded Tax Act, the Stamp Duties Act, etc.

3, The 5 Schedule 1o the Act provides for the estabiishment,
jurisdiction, authority and procedure of the Tax Appeal
Tribunal (TAT). There are various conflicting decisions of the
Courts on the Constitutionality or otherwise of the jurisdiction
of the TAT in view of the powers vested in the Federal High
Courtin section 251 of the 1999 Constitution. Furthemnore;
there are several arbitral proceedings challenging the
jurisdiction of the TAT.*

4, Tax issues are pivotal in the operation of MSME and the
economy as a whole. Indeed in Doing Business Report, 2016,
Nigera Is ranked 181 out of 189 econamies.
Recammendations: The jurizdiction of the TAT chould be revizited and reviewed in viaw
of the Constitutional provisions and the controversy it has
generated. This can be achieved by amending section 251(1) of the
Constitution by adding a proviso exempling the matters coverad
by section 59 of the FIRS Act from the jurisdiction of the Federal
High Court.

14. NameofAct:  Fiscal Responsibility Act, Cap. F4, LFN, 2004 Rating:
Long Title: An act to provide for prudent management of the nation's

resources, ensure long-term macro-economic stability of the national
economy, secure greater accountability and transparency in fiseal

SLpjEa, v Eyamba [2005) 12 NWLE [Pt 939 409 at 441 and in Federal Inland Revenue Service v Nigerian Mational Petroleunm
Covparation & 4 Others (FHOAADLCES TP 1), Bello &, Sudgs, Jedgrnemn delwered on 29 Feloruarny, 2042, Ajealr Glakhal
Inwestrment & Anor v FIRS & Anor(2011] 5 TLRN 24, Construces nfemacionals & Anor v FIRS, Suit Mo FHCAABLTAM 11 2-
TEET Il {lnrepored]. Migerian Mationa! Petrolewm Corporation v TAT & Ors, Suit No. FHC/LCS/G3072013 Unreponed)
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14, Name of Act:

Explanatory
Memarandurm:
Institution(s) created;
Gaps/Deficiencies:

Recommendations:

15, Name of Act:

Long Title:

Explanatory Memorandum:

Irstitutionis) created:
Gaps/Deficiencies:

Recommendations:

16, Name of Act:

Long Title:

Explanatory
Memorandum;

Fiscal Responsibility Act, Cap. F4, LFN, 2004 Rating: JIl-}
operations within a medium term fiscal policy framework, and the
establishment of the Fiscal Respensikility Commission to ensure the
promaotion and enfoercement of the nation's econemic objectives;
and for related matters.

Fiscal Responsibility Commission
1. This is also & major enactment on greater agcountability and
transparencyin fiscal operations at the federal level in Nigeria,

2. The Act has created several offences but thors is ne provision far
punishment. This is inconsistent with the provisions of section
36{12) of the Nigerian 1999 Constitution that provides that a persan
shall not be convicted of a criminal offence unless that offence is
defined and the penalty therefor is prescribed in a written law.

The Act should be amended to provide for punitive measures.

Food and Drugs Act, Cap. N32, Revised Rating:

Edition, LFN, 2004

An Act to make pravision far the regulation of the manufacture, zals
and advertisement of food, drugs, cosmetics and devices and
repeal the existing State laws on those matters

Mil.

Mil.

On the basis of statutory provisions, there are no provisions that
directly impede doing business in Nigeria. As such, there are no
identified legislative gaps crucial to the Business Environment
Legislation review.

il

Foreign Exchange (Monitoring and Rating:
Miscellaneous Provisions) Act, Cap. F34,

Revised Edition, LFN, 2004

An Act to establish an Autonemous Foreign Exchange Market and to
provide for the monitoring and supervision of the transactions

coenducted in the market, and far matters connected therewith
il
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16.  Name of Act:

Institution(s) created:
Gaps/Deficiencies:

Recommendaticns:

7. Name of Act:
Long Tithe:

Explanatory Memarandum:

Institution(s) created:

Gaps/Deficiencies;

Recommendations:
18. Mame of Act:.
Long Title:

Explanatory
Memaranum:

Fereign Exchange (Monitaring and Rating:
Miscellaneous Provisions) Act, Cap. F34,

B:wind Elg:lithnm,r LFN, 2004

Nil

On the basis of statutory provisions, there are no provisions that
directly impede doing business in Nigeria. As such, there are no
identified legislative gaps crucial to the Business Environment

Legislation review.
il

Immigration Act, 2015. Rating:
An Act to repeal the Immigration Act Cap (1, LFN 2004 and to fer.a-:r.

e

the Immigration Act 2015 and for related matters.

This Act sets out the provisicns for matters relating to immigration,
passports, visas, residence permits, work permits and the
prohibition of smuggling of migrants into and fram Nigeria, and for
the protection of, and provision of remedies and assistance to,
objects of smuggling of migrant offences in Nigeria.

This Act ako gives effect in the Federal Republic of Nigeria to the
provisiens of the Protocel Against the Smuggling of Migrants by
Land, Sea and Air, supplementing the United Natiens Conventon
Against Transnational Organised Crime.

Migeria Immigration Service; Directorate of Migration.

On the basis of statutory provisions, there are no provisions that

directly impede doing business in Migeria. As such, there are no
identified legislative gaps crucial to the Business Environment

Legislation review.
il

Infrastructurs Concession Regulatory Rating: JGIEY
Commission (Establishment, etc.) Act 2005

An Act to provide for the establishment of the Infrastructure

Cencession Regulatory Commission and for related matters.

This Act pravides for the participation of private sector in financing
the construction, development, operation, or maintenance of
infrastructure of development projects of the Faderal Government
threigh ranceatinn ar eantractEl arangemeants and the

establishment of the Infrastructure Concession Regulatary
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statutory purview of the Bureau of Public Procurement?
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Apendix D - Bills pending before the House of Repres
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Apendix E - List of Reviewed Legislation with Priority
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